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The building was described in the policy as ‘‘ insured as a morocco factory.’ 
No business was carried on for six months previous to the fire. Posses- 
sion had been surrendered by the tenant, all machinery remained in the 
building, which was in the hands of an agent for rent, who made frequent 
visits, sometimes to show it to applicants for rental. A watchman lived 
next door. 

Held, That the building was vacant or unoccupied within the meaning of 
the policy. 

The insurer, having paid the amount of the loss to the mortgagee to whom the 
policy had been assigned, took an assignment of the mortgage. The 
insured tendered to the insurer the cost of the assignment and demanded 
the satisfaction of the mortgage. 

Held, That the tender was not ineffectual because accompanied by a demand 
for satisfaction as a condition. 


* Opinion filed, January 14, 1890. 
VoL. XIX.—19. 
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Statement of Facts by Editur Insurance Law Journal. 


The policy provided that it should be void in case the building 
became vacant or unoccupied without the company’s consent. The 
company refused payment on the ground of violation of the provis- 
ion, but afterwards took an assignment of the policy from the 
mortgagee to whom it had been assigned, paying therefor the 
amount of the policy with accrued interest on the mortgage. The 
insured tendered to the insurer the amount of the interest and 
expenses, and demanded the delivery of the bond and mortgage 
and a satisfaction of the latter. Action was brought to compel a 
delivery of the bond and satisfaction of the mortgage. 


H. C. M. Ineranam, for Appellant. 

N. C. Moa, for Respondent. 

Brown, J. 

The appellant excepted to the finding that “ the insured property 
at the time of the fire was in the occupation of the plaintiff, and 
askes ,this court to review that finding on the ground that it is 
without evidence tending to sustain it. 

It it claimed by the respondent that that question is not review- 
able here for the reason that the case contains no statement that all 
the evidence given on the trial is contained within it, and cites 
Porter vs. Smith (107 N. Y., 531), in support of his contention. 

In the case cited it was sought to have the general term review 
a finding of fact made upon conflicting testimony, and this the gen- 
eral term refused to do, in the absence of a statement in the case 
that it contained all the evidence given on the trial, and this court 
sustained that ruling. 

The case has no application to the question now presented, as a 
finding without evidence to sustain it is a ruling upon a question of 
law, Code, § 993, while a finding upon conflicting testimony is a 
ruling upon a question of fact. Section 992. 

This court reviews rulings upon questions of fact on appeals from 
judgments entered upon reports of referees, or on decision of a court 
without a jury, in the single instance of a reversal of the judgment 
by the general term upon the facts. But a finding of fact without 
evidence to support it has always been regarded as a ruling upon a 
question of law, and, if excepted to, presented a legal question 
reviewable in this court: Mason vs. Lord, 40 N. Y., 477; Cox vs. 
James, 45 id., 557; Perkins vs. Hill, 56 id., 87; Pollock vs. Pollock, 
71 id., 1387; Sickles vs. Flanagan, 79 id., 224. 
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Under the Old Code exceptions to findings of fact were essential 
to their review upon appeal whether they presented rulings upon 
questions of fact or rulings upon questions of law, and it was not 
necessary to their proper presentation to the general term that the 
case on appeal should show affirmatively that it contained all the 
evidence given upon the trial: Perkins vs. Hill, 56 N. Y., 87. 

In the case cited it was held that when exceptions were taken to 
findings of fact and a case made for the purpose of reviewing them, 
that it would be assumed that all the evidence in support of the 
findings excepted to was inserted in the case. That if any evi- 
dence was omitted by the party making up the case it was the duty 
of the respondent to cause to be inserted by amendment all evidence 
which he deemed material to sustain the findings excepted to. 

The New Code made no change in the mode of reviewing rulings 
upon questions of law. Exceptions must now be taken or the 
appellate court will not review such ruling. Sections 992 to 997. 

But as to rulings on questions of fact exceptions are not under 
the present Code permitted, and hence there is nothing to notify 
or warn the successful party of his opponent’s intention to ask the 
appellate court to review such finding, unless there is a statement 
in the case on appeal that it contains all the evidence; and hence 
it was decided in Porter vs. Smith, supra, that in the absence of 
such a statement the respondent might rely on the assumption that 
there was no intention to ask a review of rulings on questions of 
fact. But as to rulings on questions of law there is no ‘need to 
depart from the practice sanctioned in Perkins vs. Hill. An excep- 
tion appeuring in the proposed case serves as a notice to the 
respondent of an intention to raise the question of error in the rul- 
ing excepted to, and putson him the responsibility of adding by 
amendment any needed proof upon the particular question, just as 
a certificate that the case contains all the evidence notifies him of 
an intention to review the question of error in findings of fact based 
on the allegation of insufficient proof. 

I have been unable to find any authority to the effect that this 
court would not review a finding of fact excepted to on the ground 
that there was no evidence to support it, unless the case affirma- 
tively showed that it contained all the evidence, except the dictum 
to that effect in Cox vs. James (45 N. Y., 557), and this ruling must 
be deemed to be overruled in Perkins vs. Hill. 

The learned judge who wrote the opinion in Cox vs. James con- 
curred in the decision in the case last cited. 
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In the recent case of Bedlow vs. N. Y. Floating Dry Dock Co. 
(112 N. Y., 269), the chief judge says: “ Exceptions to alleged find- 
ings of fact when they are unsupported by evidence * * * 
present questions of law reviewable in this court.” 

In that case there was no certificate or statement to the effect 
that the case contained all the evidence. 

These views lead to the conclusion that a statement that all the 
evidence given on the trial is contained in the case is not essential 
to present for review in this court a finding alleged to be without 
evidence to sustain 1t. 

The appellant is therefore correct in his claim that the finding 
excepted to is properly before the court for review, and we must 
assume that all the evidence introduced on the trial bearing upon 
the fact of occupancy has been inserted in the case. 

We think the evidence does not justify the conclusion that the 
premises at the time of the tire were occupied within the meaning 
and contemplation of the parties to the contract. 

The property is described in the policy as “occupied as a mo- 
rocco factory.” Manufacturing business was carried on there until 
July previous to the fire. The plaintiff lived in Newark, New Jer- 
sey, and he testified that he received rent up to July, and after that 
no business was carried on there. 

All the machinery remained on the property, but the building 
was closed and locked and was in the hands of Edward Falkner as 
agent for the plaintiff for rent. Falkner had a key and. made fre- 
quent visits to the property, sometimes to show it to applicants who 
came to rent it. John Halpin lived next door and was a watchman 
there, but at what time or how often he visited the property does 
not appear. The plaintiff had not visited the building within a 
month preceding the fire, which occurred on January 4, 1884. 

It has been decided that a dwelling-house to be in a state of occu- 
pation must be the customary abode of human beings; not abso- 
lutely and uninterruptedly continuous, but the house must be the 
place of usual return and habitual stoppage: Herrman vs, Adriatic 
Ins. Co., 85 N. Y., 162; Cummins vs. Agricultural Ins. Co., 67 id., 26v. 

It was not in the contemplation of the parties to the contract 
under consideration that the building insured should be the home 
or place of abode of any person, and the decisions relating to simi- 
lar provisions in policies upon dwellings are not material except to 
show that while a dwelling-house will not be regarded as occupied 
unless it is the home or dwelling-place of some person, yet, 
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temporary absence, leaving the proper.y for a short period unoc- 
cupied, will not be regarded as a breach of the condition, while 
absence for a fixed definite period even with an intention to return 
and occupy the property will violate the condition and render the 
policy void. 

Thus in Johnson vs. N. Y. Bowery Ins. Co. (39 Hun., 410), a 
temporary absence of eight or ten days before the fire was held not 
to violate a condition similar to the one we are considering, and in 
Paine vs. Agricultural Ins. Co. (5 T. & C., 619), it was said: “It is 
not necessary that some person should live in it every moment dur- 
ing the life of the policy * * * but there must not be a cessa- 
tion of occupancy for any considerable portion of time.” 

In Herman vs. Adriatic Ins. Co., supra, it was held that a dwell- 
ing-house which was the summer residence of the plaintiff was not 
occupied within the meaning of the parties during the winter months, 
although a farmer living on the plaintiff's farm, or some member of 
his family visited the house regularly once a week and plaintiff and 
his wife made fortnightly visits but did not remain over night. 

Whitnev vs. Black River Ins. Co. (72 N. Y., 118) is a case of 
insurance upon a saw-mill operated by water-power where the policy 
was to be void if the premises became “vacant and unoccupied.” 
No sawing had been done for sixteen or eighteen days before the 
fire, but there were logs at the mill which the plaintiff intended to 
saw, lumber was piled in the yard and a small quantity was in the 
mill from which, up to the time of the fire, sales were made. 

The suspension of work was temporary and the condition was 
held not to have deen violated, the court saying, “ delays and inter- 
ruptions incident to the business of conducting a saw-mill, although 
involving a temporary discontinuance of the active use of the mill 
for sawing purposes, would not we think make the mill vacant and 
unoccupied within the meaning of the policy.” * * * “The 
evidence would not have justified the finding that the plaintiff had 
abandoned or intended to abandon the use of the mill.” 

In Albion Lead Works vs. Williamsburgh City Fire Ins. Co. (9 
Ins. L. J., 435), the works had been stopped for five days before the 
fire, but were still used for storage and delivery of goods, requiring 
daily visits of one or more persons. It was said by the court that 
the condition avoiding the policy if the premises “ become unoccu- 
pied” without the consent of the company must refer to something 
more than a mere temporary suspension of work at the mill: 
Keith vs. Quincey Ins. Co. (10 Allen, 228), was a case of insurance 
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on a trip-hammer shop; the policy contained a condition making it 
void in case the building remained unoccupied for thirty days with- 
out notice, and it was held that “it was not sufficient to constitute 
occupancy that the tools remained in the shop and that plaintiff's 
son went through the shop almost every day to look around and 
see if things were right, but some practical use must have been 
made of the building.” This case was followed in Ashworth vs. 
Ins. Co. (112 Mass., 422), a case of insurance upon a house and 
barn, the court saving that “ occupancy as applied to such build- 
ings implies an actual use of the house as a dwelling-place and 
such use of the barn as is ordinarily incident to a barn belonging 
to an occupied house, or at least something more than a use of it 
for mere storage.” 

This citation of authorities is sufficient to show that to constitute 
occupancy of a building used for manufacturing purposes there 
must be some practical use or employment of the property. Its 
use as a place of storage merely is not sufficient. The condition 
against non-occupancy must be construed and applied in reference 
to the subject-matter of the contract and of the ordinary incidents 

ttending the use of the insured property. 

The insurer has a right by the terms of the policy to the care 
and supervision which is involved in the use of the property con- 
templated by the parties at the time of entering into the contract. 

Thus. as has been said, a policy on a church would not be deemed 
violated from non-occupation because it was only used on Sundays, 
nor would a school-house be deemed unoccupied during vacation 
time, nor a manufactory during suspension of business at night or on 
Sundays or holidays, or from breakage of machinery, or from any 
other temporary cause, because these periods of non-occupation 
are incident to the uses of the property and in contemplation of 
the parties to the contract. But in this case there was a total and 
absolute suspension of business. The tenants who had used the 
property hal moved away, and the property was placed in the 
hands of an agent for rent. The owner was seeking for it new uses 
and new occupants. 

There is nothing in the evidence to indicate that the business of 
manufacturing leather would necessarily be resumed by any one, 
but even if it was intended to rent it for such purpose only, it was 
at the time of the fire abandoned as a place of business, and with- 
out practical use or employment, and the insurer was therefore 
deprived of the care which would have been exercised over the 
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property had it been so employed. Under such circumstances, we 
think it was unoccupied within the meaning of the policy. That 
this interpretation was the one understood by the parties finds 
strong corroboration in the fact that Falkner, the agent, was noti- 
fied by the Williamsburgh Company that the property was unoccu- 
pied, and under a similar condition in the policy issued by that 
company obtained its consent that the “buildings remain unoccu- 
pied, commencing November Ist, 1883,” and paid an additional 
premium for such consent. 

These views must lead to a reversal of the judgment, but inas- 
much as upon another trial other evidence may be produced, it is 
deemed proper to refer briefly to the other points raised by the 
appellant. 

It is claimed that the tender was not effectual to entitle plaintiff 
to the judgment, for the reason that it was conditioned on the exe- 
cution by defendant of a satisfaction of the mortgage. 

The cases cited by the learned counsel for the appellant do not 
sustain this claim. The distinction must be observed between 
cases in which terms are added not embraced in the contract or 
which the acceptance of the tender would cause the creditor to 
admit, and those in which the conditions are*such as the debtor, 
on payment of the debt, has a right to insist upon and to which 
the creditor has no right to object. 

In the first class are all cases in which the tender is made on 
condition that it pay or extinguish the debt. The acceptance of 
such a tender binds the creditor and compels him to admit that the 
sum tendered is the whole amount due, and estops him from assert- 
ing the contrary. 

This distinction is tersely stated by Lord Denman in Bowen vs. 
Owen (11 Q. B., 130), as follows: ‘All persons who make a tender 
in form do so for the purpose of extinguishing debts. If they 
merely propose that the creditor shall take the sum offered and 
leave it open to him to prosecute his claim for more, such a tender 
is free from objection, but if a party says: ‘I will not pay this 
money unless you give a receipt for it as the whole amount due,’ 
that is no legal tender.” 

Of this class of cases are Noyes vs. Wyckoff, 114 N. Y., 204; 23 N.Y. 
State Rep., 105; Brooklyn Bank vs. De Graw, 23 Wend., 342; Wood 
vs. Hitchcock, 20id.,47; and the English cases cited in the opinion. 

But where there is no dispute as to the amount of the debt, a 
tender may always be restricted by such conditions as by the terms 
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of the contract are conditions precedent or simultaneous to the pay- 

ment of the debt or proper to be performed by the party to whom 
the tender is made: Wheelock vs. Tanner, 39 N. Y., 481; Cass vs. 
Higenbotom, 100 id., 253; Saunders vs. Frost, 5 Pick., 259; Ocean 
Nat. Bank vs. Fant, 50 N. Y., 474; Cutler vs. Goold Co., 43 Hun., 
516; Bailey vs. Buchanan, 115 N. Y., 297; Smith vs. Rockwell, 
2 Hill, 482. ° 

In the case first cited the condition was that a mortgage should 
be discharged. In Cass vs. Higenbotom the condition was that cer- 
tain diamonds deposited as collateral to the debt should be returned. 
In Saunders vs. Frost a release was demanded. In Ocean Nat. 
Bank vs. Fant it was held that a demand of payment of a promis- 
sory note without an offer to return collateral securities was insuf- 
ficient to charge an endorser. In Smith vs. Rockwell it was held 
that a maker or endorser is not bound to pay a negotiable promis- 
sory note without receiving it as their voucher 

In Cutler vs. Goold Co., it was held that the plaintiff was justi- 
fied in requiring that certain negotiable notes given to defendant 
and not due should be delivered up to him as a condition of parting 
with the money tendered. And in Bailey vs. Com’rs of Buchanan, 
it was recently hel l-by this court that the obligee of a bond hav- 
ing the option to redeem has a right to demand as a condition 
of payment the surrender of the bond and all the coupons in the 
holders’ possession. 

In all these cases the party making the tender had a legal 
right to insist as a condition of payment that the party to whom 
the tender was made do things demanded, and for that reason 
coupling such condition to the acceptance of the tender did not 
destroy its effects. 

A debtor who has transferred securities as collateral to the debt 
has a legal right, upon payment of the debt, to have such collat- 
erals reassigned to him, and a tender of the debt is not destroyed 
by making a condition of its acceptance that the creditor transfer 
the collaterals to him, because that condition is one the debtor has 
aright to insist upon, and the creditor no right to refuse; so a 
mortgagor who pays a bond and mortgage has a legal right to have 
the mortgage satisfied on the record. In no way except by a cer- 
tificate of the holder of the mortgage can that result be accom- 
plished. It is within the terms of the contract between the par- 
t ies, and is a thing which, on payment of the debt, the mortgagee 
is under an obligation to do, and one which a court of equity 
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would compel him to do. It is a condition, therefore, which the 
mortgagor has a right to attach to the tender of the debt, and does 
not destroy its effect. The tender found by the trial court was, 
therefore, sufficient. 

gj:It was incumbent upon the plaintiff to keep his tender good and 
upon the commencement of the action to have deposited the money 
in court. The effect of the tender is to stop interest and prevent 
costs, and to be effectual for such purpose must he kept good by 
the debtor, and whenever he seeks to make it a basis of affirmative 
relief it must be paid into court, where the creditor can get it, and 
that fact alleged in the pleadings. It then becomes the creditor’s 
money, and the debtor cannot dispute his right to it: Becker vs. 
Boon, 61 N. Y., 322; Tuthill vs. Morris, 81 id., 100; Sheriden vs. 
Smith, 2 Hill, 538; Storer vs. McGraw, 11 Allen, 527. 

No objection was taken in the answer to the failure to allege a 
payment into court, and we think that act could, in the absence of 
any objectior. in the pleadings, have been performed on the trial. 
And as no objection was taken at the trial the assumption must now 
be that it was performed. 

Opportunity was there given for objections, and when none are 
made, and the party whose duty it is to object remains silent, all 
reasonable intendments will be made by the appellate court to 
uphold the judgment: Jencks vs. Smith, 1 N. Y., 90; Ford vs. 
Monroe, 20 Wend., 210; Carman vs. Pultz, 21 N. Y., 547. We can- 
not therefore assume that an act so essential to the relief sought 
by the plaintiff was not performed. 

The judgment should be reversed and a new trial granted, with 
costs to abide the event. 

Bradley, Haight, and Parker, JJ., concur; Potter, J., concurs in 
result; Follett, Ch. J., and Vann, J., dissent. 
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SUPREME COURT OF MINNESOTA. 


STATE ex rev. ATTORNEY-GENERAL 
Us. 
FIDELITY & CASUALTY INS. CO.* 


1. Quo warranto held to be a proper proceeding to try the right of a foreign 
corporation to carry on its corporate business in this state. 

2. The legal propriety and effect of the action of officers of the executive 
department of the state may be determined by the courts when the same 
are brought in question in causes requiring judicial action. 

3. The insurance commissioner, in issuing certificates allowing foreign cor- 
porations to do business in this state, acts in a ministerial capacity. His 
determination is not judicial and final. 


4. In accordance with the policy of our state, and of the interstate law of 
comity, foreign insurance corporations are allowed to carry on business 
in this state. A foreign corporation, which has complied with our laws, 
should not, as measure of retaliation, by force of our retaliatory statute 
(section 269, ¢ 34, Gen. St., 1878), be excluded from doing business here, 
upon the ground that the laws of the state where such foreign corpora- 
tion was created would exclude corporations of this state from doing 
business there, unless it is clearly apparent that such is the effect of the 
foreign law. The proper eftect of the statutes of New York in this par- 
ticular being considered doubtful, and the manner of their practical 
administration being undisclosed, a judgment of ouster against the 
respondent, a New York corporation, refused. 


Joun B. & W. H. Sanzorn, for the Slate. 

Davis, Kettoaa & Severance (Txos. 8S. Moors, of counsel), for 
Respondent. 

Dickinson, J. 

This is a proceeding upon information in the nature of quo 
warranto to try the right of the above-named respondent, a cor- 
poration of the state of New York, to carry on within this state 
the business of insurance against these three classes of risks; viz., 
injury or death of persons caused by accident, breach by trust by 
persons holding places of public or private trust, and the breakage 
of plate-glass. The case is presented for decision upon the 
relator’s demurrer to the answer of the respondent. It is con- 


* Decision Rendered, December 27, 1888. 
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tended on the part of the respondent that this is not an appropriate 
method of procedure. We hold the contrary. A state has the 
power of a sovereign to prohibit foreign corporations from exercis- 
ing their franchises, carrying on their ordinary corporate business, 
within its borders; and when, in defiance of such prohibition, and 
contrary to our law, a foreign corporation does assume to exer-ise 
corporate franchises in a manner affecting the public interests, quo 
warranto will lie for the purposes of determining the right in 
question, and of applying a remedy, although it is true that the 
courts of a state have no power to affect by their judgments the 
corporate existence of foreign corporations. We can restrain the 
exercise, within our own jurisdiction, of corporate franchises incon- 
sistent with our own sovereignty, whether the corporation whose 
acts are in question be domestic or foreign: State vs. Railroad 
Co., 25 Vt., 433. And see People vs. College, 5 Wend., 211. It is 
said on the part of the respondent that we ought not to entertain 
the proceeding because the determination of the question whether 
it should be licensed and admitted to transact its business in this 
state is committed by law to a branch of the executive department 
of the state, and that the judicial department of the state has no 
constitutional control over the action of the executive department. 
In this the counsel for respondent fail to distinguish between the 
authority of the judicial department to control the action of 
executive officers, and the power and duty of the courts to deter- 
mine, in causes before them, the rights of parties, although the 
legal propriety and effect of the action of executive state officers 
may necessarily be thus brought in question. We have assumed, 
without so deciding, that the insurance commissioner, in respect to 
the discharge of his duties, is exempt from judicial control. 

The insurance commissioner, in granting certificates or licenses 
to foreign corporations to do business here, acts in a ministerial 
capacity. His determination and action are not judicial and final. 
If our statute, to be hereafter recited, prohibits foreign corpora- 
tions, under certain circumstances, to do business in this state, the 
authority or license of the commissioner in disregard of that statute 
would be unavailing. The respondent became incorporated in 
1875, in the state of New York. The statute of that state then in 
force, and under which the incorporation was effected (chapter 463, 
Laws 1853, as subsequently amended), authorized the incorpora- 
tion of individuals for the purposes of carrying on either one (only) 
of the two classes or “departments” of insurance therein specified. 
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The “ first department” related to what may be briefly referred to 
as ordinary life insurance. The “second department,” or specifica- 
tion of the purposes for which such incorporation was allowed, 
embraced, among others, the three kinds of risks against which, as 
is above stated, this company was organized to insure. In 1879, 
after the incorporation of this respondent, a statute was euacted 
amending the prior law above referred to. This amendatory act 
also authorized corporations to be organized for the purposes of 
insurance, as specified in two “departments” of the act, the first of 
which w2 may aguin refer to as embracing ordinary life insurance. 
The “sesond department” consisted of seven specified kinds or 
classes of risks, among which, designated as the second, third, and 
fifth classes, respectively, were the three kinds of risks above stated, 
which this respondent had been authorized to insure against, and 
in which business it is engaged in New York and in this state. 
Section 2 of this act declares that “no company organized under 
this act for the purposes named in the first department shall under- 
take either of the risks named in the second department, and no 
company organized under this act for either of the purposes men- 
tioned in the second department shall undertake any business 
mentioned in the first department, nor shall any such company 
hereafter organized undertake or do more than one of the several 
kinds of insurance mentioned in said second department; and no 
co npany org mized unter this act shall undertake any business or 
risk except as herein provided: provided, that nothing . herein 
contiined s‘iall affect the business of any company heretofore duly 
organized under the second department of this act.” Section 6 
forbids ths organization of companies under this act with a less 
capital than $100,009; ani further provides that “no company 
organized for the purposes named in the second department shall 
commence business until they have deposited with the superintend- 
ent of the insurance department of this state at least the sum of 
$109,000,” invested in a manner specified. Section 14 forbids any 
company or association incorporated by or organized under the 
laws of any other state government to do business unless it has the 
amount of capital required by the sixth section, and invested in a 
manner specified. A statute of the state of New York enacted in 
1881, amending a prior law enacted in 1877, required that every 
corporation or association, organized under the laws of that state 
or of any foreign country, to insure against damage to plate-glass, 
shall deposit $100,000 in securities with the insurance department 
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of that state; and that no corporation or association, existing under 
the laws of any other state of the United States with authcrity to 
insure against damage to plate-glass, should be permitted to trans- 
act business without having made a deposit of securities of the 
same amount with an officer of the state wherein such corporation 
or association may have been organized. In 1884 a statute was 
enacted in the state of New York providing that insurance compa- 
nies incorporated under the laws of any other state should not 
transact business in that state until they had complied with the 
insurance laws thereof, having first appointed the superintendert of 
the insurance department their attorney, upon whom process against 
them might be served. 

In our statute law is embodied this provision (chapter 34, Gen. 
St., 1878, § 269): ‘When, by the laws of any other state or nation, 
any taxes, fines, penalties, licenses, fees, deposits of money or of 
securities, or other obligations or prohibitions, are imposed on 
insurance companies of this state doing business in such other 
state or nation, or upon their agents therein, so long as such laws 
continue in force the same obligations and prohibitions, of what- 
ever kind, shall be imposed upon all insurance companies of such 
other state or nation doing business in this state, and upon their 
agents here.” This respondent corporation has a capital of $250,- 
000, has deposited securities as prescribed by the laws of the state 
of New York, and has complied with all the requirements of those 
laws. In 1881 the corporation, having complied with the require- 
ments of the statutes of our own state concerning foreign insur- 
ance companies, as it has also ever since done, received from the 
insurance commissioner of this state a license or certificate of 
authority to do business in this state, since which time such 
certificates have been issued yearly. The validity of our statute, 
just recited, is not questioned. We are called upon to consider 
whether its proper effect is to exclude this respondent from prose- 
cuting in this state its proper corporate business of insurance as 
to the several classes of risks above referred to, in view of the 
restrictions which, as is claimed on the part of the relator, the 
statutes of New York impose upon corporations which might be 
organized in our own state for like purposes. This company was 
lawfully incorporated for all these purposes in the state of New 
York, and, as is apparent from the proviso in section 2 of the act 
of 1879, there has been no attempt or purpose to abridge its 
charter rights, or the scope of its corporate action. It still is 
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lawfully pursuing in that state the business for which it was 
lawfully incorporated. The policy of our own state, expressed in 
its insurance laws, in harmony with the general policy and law of 
comity prevailing among the states, allows such foreign corpora- 
tions to engage in business here. This corporation has complied 
with the requirements of our statutes, and there is nothing in its 
character or purposes opposed to the policy or the laws of this 
state. In view of this interstate law of comity, and of the policy 
of our state, manifest in its legislation to allow such foreign 
corporations to do business here, this corporation should not, as a 
merely retaliatory measure, be excluded from doing so by a judg- 
ment of ouster, unless it is clearly apparent that the case is within 
the scope of our “retaliatory statute,” as such laws have been 
termed; or, in other words, unless it is clearly apparent that if 
corporations were created within this state for the same purposes, 
they would be excluded by the statutes of New York from prose- 
cuting their corporate business there, with substantially the same 
privileges enjoyed by this respondent. Whether that is clearly the 
effect of the statutes of that state, to which we have referred, is 
the question to be determi ed. This may be reduced to the more 
particular questions—First, whether a corporation of Minnesota, 
having authority by its charter to insure against the several classes 
of risks specified in the second department of the New York statute 
of 1879, might exercise that right in that state; and, second, 
whether the laws of the latter state so discriminate in favor of this 
respondent and against all foreign corporations in respect to the 
requirements as to the amount of capital and of deposits as to 
make our retaliatory statute applicable. 

In considering the effect of the New York statutes it should be 
borne in mind that not only may the law of comity, by which 
generally corporations created under the laws of one state are 
allowed to extend their business into other states, be set aside by 
directly prohibitory legislation, but that the result is the same 
where from the general course of legislation it is clearly apparent 
that it is opposed to the established policy of the state to allow 
foreign corporations thus to act: Bank vs Earle, 13 Pet., 519, 592; 
Union vs. Yount, 101 U. S., 352; 2 Mor. Priv. Corp., §§ 960, 965. 
The statutes to which we have referred do not directly prohibit 
foreign corporations from insuring against more than one of the 
several kinds of risks specified in the second department of the 
act of 1879. Section 2 of that act relates in terms only to domestic 
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corporations of that state, the language being that “no company 
organized under this act” shall, etc., and, “nor shall any such 
company,” etc. That act does expressly restrict the operation of 
domestic corporations, thereafter organized, to one of such classes 
of risks. Whether from that specified reservation the conclusion 
is clearlv deducible that the general established policy of the state 
is opposed to the exercise of such privileges by foreign corpora- 
tions is not free from doubt. Whether that is the effect of the 
legislation of New York we cannot settle by any decision we may 
make. Only the courts of that state can authoritatively determine 
that. In the absence of any judicial construction of the law by 
the courts of that state, or of a practical administration of it, in a 
manner prejudicial to foreign corporations, our retaliatory act 
should not be deemed applicable if it is felt to be doubtful how the 
statutes of New York:should be construed, even though we might 
be of the opinion that their probable effect is to restrict the 
operation of foreign corporations to a narrower field than that 
allowed to this respondent. We do not, therefore, find it necessary 
to express our opinivn upon the question whether the established 
public policy of the state of New York forbids foreign corporations 
to engage in more than one of the several classes of insurance 
before referred to. It is enough for the purposes of this case that 
we deem that to be a matter of reasonable doubt. It is not 
unreasonable to presume that the omission in the act of 1879 to 
declare, with respect to foreign corporations, the same restrictions 
which were imposed upon domestic corporatons thereafter to be 
organized was not the result of mere inattention. The omission is 
so plain, and the expressed restriction so plainly made only in 
respect to corporations to be organized under that act, that it is 
manifest that there was no intention to expressly declare the same 
restriction as to foreign corporations. This omission is more 
significant when it is considered that, while in the same act 
(section 14) attention was directed to the conditions to be observed 
by foreign corporations doing business in that state, there is noth- 
ing to indicate a purpose to restrict the scope of the business to 
one only of these several classes of insurance. Yet, presumably, 
the legislature knew that not only by the law of comity, but by the 
provisions of this very act, foreign insurance companies were per- 
mitted to extend into that state the business for which they had 
been incorporated, unless that should be prohibited either by 
direct legislation or by implication, upon grounds of public policy 
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manifest from the general course of legislation. See authorities 
last cited. Itis at least doubtful whether the act of 1884 affects 
the case. It is not apparent that “the insurance laws” of the 
state, which foreign corporations were required to comply with 
before transacting any business there, were intended to embrace a 
particular statutory restriction as to the scope of the business in 
which domestic corporations, organized subsequent to the act of 
1879, might engage. The effect of the law of 1879 was to limit the 
purposes for which domestic corporations might be formed to one 
of the several specified classes of insurance. The act of 1884, as 
well as that of 1879, recognizes the right of foreign insurance 
companies to extend their business into that state. In requiring 
them to comply with the laws of that state it was not intended that 
they should become re-incorporated there with such restrictions as 
the statutes provided as to the organization of domestic corpora- 
tions. The foreign corporation was allowed to act and do business 
under the law of its being, its charter, subject to such regulations 
as the legislature might impose. The more reasonable construc- 
tion of the act of 1884, so far as it is here material, is that it 
required conformity to the laws enacted with respect to foreign 
corporations, and to those of a more general character, applicable 
alike to all corporations engaged in the business of insurance. It 
is not therefore clearly apparent that the laws of New York prevent 
a Minnesota corporation, chartered for doing insurance business of 
the several classes in question, from carrying on the same business 
in that state, and we shall assume that they do not, as we turn our 
attention to the second of the two questions above stated. If such 
is the case, there remains but little to decide. For the reasons 
above given we shall not express what, in our opinion, may be the 
possible or probable effect of the statute of New York upon the 
point in question, considering that if the proper construction is 
doubtful, the case is not one for the application of our retaliatory 
law. The provisions of section 6 of the act of 1879 are applicable 
only to domestic corporations. If foreign corporations, when 
authorized by their charters, may carry on in New York the several 
kinds of insurance here in question, we do not think that section 14 
should be construed as requiring $100,000.of capital and deposited 
securities for each of the different classes of risks engagedin. The 
amount fixed by section 6, as to domestic corporations, is $100,000. 
Section 14 only requires foreign companies to have “the amount of 
actual capital required by the sixth section of this act for compa- 
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nies of this state;” that is, $100,000. Nor does the act of 1881 
contain anything justifying this proceeding. If a Minnesota cor- 
poration, whose charter authorizes it to insure plate-glass, shall 
undertake to do that one class of insurance business in the state of 
New York, a deposit of securities to the amount of $100,000 is 
required to be made in this state. Domestic corporations of the 
state of New York rest under the same obligation. The fact that 
this respondent corporation is also lawfully engaged in other kinds 
of insurance does not affect the case. It is required to make, and 
has made, the same deposit of securities that our corporations 
would be required to make. It is, therefore, our opinion there 
should be no judgment of ouster against this respondent. Writ 
quashed. 


eo 
SUPREME COURT OF ARKANSAS. 


McQUEENEY 


Us. > 
PHOENIX INS. co.*) 


A policy insuring in separate sums on two dwellings within the same enclos- 
ure, about thirty feet apart, for a single gross premium, stipulated that 
it should be void if the premises became vacant or unoccupied. One 
building was vacant and the other occupied at the time of the fire, which 
destroyed both. 


Held, That the policy was entire and the premises were not vacant within the 
meaning of the policy. The company was liable on the unoccupied house 
as well as on the other. 


L. Learuerman, for Appellant. 
Hemineway, J. 

The appellant brought suit against the appellee upon a policy of 
insurance, whereby, in consideration of a stated premium, it in- 
sured him against loss by fire in the sum of $1,000; the amount 
being apportioned as follows: $600 upon a residence, and $400 
upon a frame house, to let. It was alleged and admitted that both 
houses were destroyed by fire during the term of policy. The 
policy contained the following clause: “If, during this insurance, 
the above mentioned premises shall become vacant or unoccupied 


* Decision rendered, November 23, 1889, 
VoL... XIX.—20. 
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or if the occupation or the possession of such premises is changed, 
except as herein specially agreed to, in writing, upon this policy, 
then and from thenceforth, so long as the same shall continue va- 
cant or unoccupied, or shall be so appropriated, applied, or used, 
this policy shall cease, and be of no force and effect.” The two 
houses covered by the policy were about thirty feet apart, and in 
the same inclosure. At the time of the fire one was occupied by 
the assured as a residence, while the other was unoccupied. The 
company paid the loss on the residence, but declined to pay the 
loss on the other house, because it was vacant. The assured insti- 
tuted this suit to recover the loss upon the latter house. The con- 
troversy depends upon the construction of the clause recited. 
The appellant contends that the two houses comprised the premises, 
within its meaning, and that the premises were occupied so long as 
either house was occupied. The appellee contends that each house 
comprised separate premises, within its meaning, and that upon 
either house becoming vacant the insurance upon it was suspended. 
The court sustained the contention of appellee; and this raises the 
only question presented for our consideration. The appellee in- 
sured two houses, for separate sums. The consideration paid was 
agrosssum. The rate of insurance is not disclosed. Whether it 
was the same upon each house, or different, does not appear. 

The construction of this and similar clauses in policies of insur- 
ance has often received judicial consideration; and there is, per- 
haps, no question upon which the conflict between different courts 
is more clearly defined. An examination satisfies us that the cases 
decided in different courts cannot be harmonized; and we have at- 
tempt to ascertain and follow those most in consonance with cor- 
rect principle. The learned judge who tried this cause, following 
one line of decision, seems to have considered that the clause 
should be construed in the same way, in this contract, as a like 
provision would be construed in a several policy on each of the 
subjects insured. In other words, that the contract, though entire 
in form, is divisible in substance. That it was competent for the 
parties to make such a contract is conceded. That’ they so in- 
tended is not obvious from the clause under consideration. The 
natural significance of the terms employed is that if the entire 
premises should become vacant the entire policy should cease dur. 
ing such vacancy. Ifthe parties had intended to make a separate 
contract as to each subject of the contract, their purpose might 
have been easily accomplished by saying that if the premises, or 
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any part thereof, should become vacant, the insurance, pro tanto, 
should cease. Such intention is often so manifested in similar pol- 
icies; and we see no reason why it would not have been done in 
this case, if it had been entertained. Mr. Parsons says: “If the 
consideration to be paid is single and entire, the contract must be 
held to be entire, although the subject of the contract may consist 
of several distinct and wholly independent items:” 2 Pars. Cont., 
519; Johnson vs. Johnson, 3 Bos. & P., 162; Miner vs. Bradley, 22 
Pick., 457. In the case of McClurg vs. Price (59 Pa. St., 420), it is 
said : “If the consideration is single, the contract is entire, what- 
ever the number or variety of the items embraced in its subject.” 
Our attention is called to no case in which the correctness of this 
statement of the general rule is denied or questioned. It has been 
stated and approved by many authors and courts. But it is said 
that “a policy of insurance is a contract so different from those in 
which these general rules have been laid down that it is doubtful 
whether they can be applied to this peculiar contract, or in what 
manner the application of them should be made :’ Quarrier vs. 
Insurance Co., 10 W. Va., 530. In what the difference consists, or 
why those general rules which the wisdom of our jurisprudence 
has formulated to govern in the consideration of contracts should 
not be applied in construing insurance policies, is not stated, nor 
apparent to us. We can see no good reason why a contract which, 
if made between individuals, would be entire, should be divisible 
if made between an individual and an insurance company. Mr. 
Wood and Mr. May each seems to think that the general rule ap- 
plies to insurance policies; and that where the amount of insurance 
is apportioned to distinct items, but the premium paid is gross, the 
contract is entire: May, Ins., §§ 189, 277; 1 Wood, Ins., 384. This 
view is sustained by the courts of last resort in the states of Maine, 
Massachusetts, Pennsylvania, Maryland, Virginia, Wisconsin, Mich- 
igan, and Minnesota. It receives support from the courts of New 
Hampshire and Vermont, although not expressly approved by 
them; and the Supreme Court of West Virginia, in a case much 
like the one before us, held the contract entire : Day vs. Insurance 
Co., 51 Me., 91; Lovejoy vs. Insurance Co., 45 Me., 472; Richard- 
son vs. Insurance Co., 46 Me., 394; Friesmuth vs. Insurance Co., 
10 Cush., 587; Kimball vs. Insurance Co., 8 Gray, 33; Lee vs. In- 
surance Co., 3 Gray, 583; Gottsman vs. Insurance Co., 56 Pa. St., 
210; Association vs. Williamson, 26 Pa. St., 196; Insurance Co. vs. 
Assum, 5 Md., 165; Bowman vs. Insurance Co., 40 Md., 620; Moore 
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vs. Insurance Co., 28 Grat., 508 ; Hinman vs. Insurance Co., 36 
Wis., 159; Schumitsch vs. Insurance Co., 48 Wis., 26; Insurance 
Co. vs. Resh, 44 Mich., 55; Plath vs. Association, 23 Minn., 479; 
McGowan vs. Insurance Co., 54 Vt.,211; Baldwin vs. Insurance Co., 
60 N. H., 422; Bryan vs. Insurance Co., 8 W. Va., 605. Opposed 
to this view, we find decisions of the courts of last resort in the 
states of New York, Illinois, Missouri, Kentucky, and Nebraska, 
and the decision before referred to, in Quarrier vs. Insurance Co., 
supra; Merrill vs. Insurance Co., 73 N. Y., 462; Insurance Co. vs. 
Anapow, 51 Ill., 283; Insurance Co. vs. Lawrence, 4 Metc. (Ky.), 9; 
Koontz vs. Insurance Co., 42 Mo., 126; Loehner vs. Insurance Co., 
19 Mo., 628; Insurance Co. vs. Schreck, 43 N. W. Rep., 340. The 
force of the Kentucky case is much impaired by the fact that it 
relied on the case of Clark vs. Insurance Co., 6 Cush., 342, which 
has never been followed in its own state, but impliedly overruled 
in several later cases. The New York Supreme Court had held 
such contracts entire before the case of Merrill vs. Insurance Co., 
supra, was decided (Smith vs. Insurance Co., 25 Barb., 497); and 
since then the superior court of the state has held such a contract 
entire (Herman vs. Insurance Co., 45 N. Y. Super. Ct., 402). The 
case of Merrill vs. Insurance Co., supra, is placed upon the fact 
that there was a separate valuation of the subjects of insurance. 
It is more reasonable, we think, to hold that the sole effect of the 
apportionment of the amount of insurance to the different subjects 
insured is to limit the extent of the insurer’s risks upon each item 
to the amount named. It cannot be said to make a several con- 
tract as to each subject of insurance; for a consideration is neces- 
sary to each contract, and, the consideration being in gross, there 
is no way to apportion it to the several contracts, so as to sustain 
each by its proper consideration. It would not do to apportion it 
according to the amount of the risks upon the different items; for 
it is not true that the rates are uniform, but they vary according to 
the hazard of the risk. This court, in the case of Jackson vs. Jones 
(22 Ark., 158), held a contract to sell 1,500 bushels of wheat at 
forty cents per bushel to be an entire contract. There the subject 
of the contract was divisible and the consideration apportionable; 
but the parties had manifested a desire to make one contract, and 
not 1,500, and the court declined to substitute, by construction, 
other contracts for the one made by them. That contract was 
much more favorable to the contention of the appellee than the 
one we are considering. The undertakings of the appellee are 
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divisible, and might be the subject of several contracts; but the con- 
sideration paid by the appellant was not divisible upon any basis 
disclosed by the contract, and there could not be a division 
into several contracts, unless there could be an apportion- 
ment to each of its appropriate consideration. Determined 
by the ordinary rules, this contract was entire. We see no 
reason why it should be determined by any other rule. As it was 
entire, the two houses comprised the premises; and, so long as one 
of them was occupied, the policy was not suspended. The judg- 
ment is reversed, and the cause remanded for a new trial. 


SUPREME COURT OF LOUISIANA. 


WESTINGHOUSE ELECTRIC COMPANY, 
Us. 
WESTERN ASSURANCE COMPANY, or Toronto.* 


Where several policies are taken out in different companies, without any re- 
lation to each other, on the same property, they are independent con- 
tracts, and the policy in one company cannot be received in evidence to 
explain or vary what is contained in the other. 

When property is valued at $90,000, and an insurance is effected on 1-36 of 
said amount, and there is a total loss, the company is responsible for the 
amount insured, $2,500, upon which it received a premium. The policy can- 
not be construed to mean that the insurer is liable only for 1-36 of the 
loss. 


Farrar, Jonas & Krurrscuwirt, for Plaintiff. 
H. H. Hatx for Defendant. 


MoEnery, J. 

This is a suit to recover from the defendant company insurance 
to the amount of $2,500 on the plaintiff's property. 

The facts are as follows:— 

In the year 1887, the Southwestern Brush Electric Light and 
Power Company, of New Orleans, employed Charles L. Uhlhorn, 
insurance broker, to place $90,000 of insurance upon its plant. 
This $90,000 of insurance was placed at various times, for various 


ry Decision rendered, Jan. 6, 1890. 
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amounts, in various companies, the policies being substantially of 
the same'form and effect as the extracts from the hereinafter set 
forth policies. Prior to the 26th of March, 1888, $30,000 of the 
insurance expired by limitation, and was not renewed. 

On the 26th day of March 1888, plaintiff in this cause, the West- 
inghouse Electric Company, under a fi.fa from the Circuit Court of 
the United States, levied upon all the property insured belonging 
to the Southwestern Brush Electric Light and Power Company. 
$50,500 of the then existing insurance was continued, pending 
seizure upon the property, by proper indorsements by the compa- 
nies on each policy. 

The other $9,500 of existing insurance was not renewed, because 
the companies holding policies refused to renew while the property 
was under seizure. 

On the 1st of May, 1888, under the fifa aforesaid, the whole of 
the property insured was adjudicated to the Westinghouse Electric 
Company, plaintiff in this cause, and the then existing $50,500 of 
insurance was continued in favor of the Westinghouse Electric 
Company, as owners of the property by proper indorsements, such 
as those which appear upon the policy sued on in this cause. 

The following is the manner in which the risk was described in 
the policies making up the $50,500 of insurance thus continued in 
avor of the Westinghouse Electric Company :— 

Springfield Insurance Company. ‘Against loss or damage by fire, to the 
amount of $2,500, on 1-36 of each of the following items:— : 

On their brick-slated building, situated on Dryades Street between Union 
and Gravier Streets, in the city of New Orleans, and known as the South- 
western Brush Electric Light and Power Company, $6,000. 

On all machinery, engines, boilers, appurtenances and appliances, used in 
said work, and contained in the above described building, $84,000, with 
privilege to make necessary alterations and repairs. Other occurrent insur- 
ances permitted without notice until required.” 

Pheenix Insurance Company. ‘ Against loss or damage by fire to the amount 
of $2,500, or 25-900 of each of the following items:” (Balance same as above.) 

Home Insurance Company, New Orleans. ‘Against loss or damage by fire 
to the amount of $26,000, as per form attached.” (Balance same as above.) 
Hamburg and Bremen Insurance Company. ‘Against loss or damage by 


fire to the amount of $3,500, on 7-180 of each of the following items:” (Bal- 
ance same as above.) 


Home Insurance Company of New York. ‘Against loss or damage by fire 
to the amount of $3,500, being 35-900 in the following risks and amounts :” 
(Balance same as above. ) 

Western Assurance Company of Toronto.—Description contained 
in original policy made part of this statement. 
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On July 16th, 1888, the property was totally destroyed by fire 
Due notice of loss was given to all the companies, and proofs of 
loss in due form of law were transmitted to the defendant on the 
6th of August, 1888. Controversy having arisen about the amount 
of the loss, arbitrators were appointed by both parties, and on the 
16th of August, 1888, the loss was adjusted by the unanimous 
report of these arbitrators at the sum of $75,413.75, of which $71,- 
763.75 was the loss adjusted upon the machinery, and $3,650 was 
the loss adjusted upon the building. 

Thereupon the plaintiff demanded payment of the defendant of 
the full amount of the policy, the sum of $2,500, which sum defend- 
ant refused to pay, and this suit was brought. 

The defendant denies liability while the award contained in the 
10th condition of the policy has been complied with. 

The above statement of facts disposes of the objection. 

The defendant sets up specifically that the liability cannot be 
greater than 1-36 of $75,413.75, the actual value of the property 
destroyed, and loss sustained. 

The defendant appeals. 

The plaintiff has filed a motion to amend by increasing the 
judgment to $2,500. 

The policy is as follows:— 

This policy of assurance witnesseth that, in consideration of the sum of 
$50, net, the Western Assurance Company does, by these presents, cause the 
Southwestern Brush Electric Light and Power Company, and their legal 
representatives, to be assured $2,500 on 1-36th of the following risk and 
amounts as per printed form attached to this policy. 

The Southwestern Brush Electric Light and Power Company, on their 
brick-slated building, situated on Dryades Street, between Union and 
Gravier Streets, in the city of New Orleans, and known as the Southwestern 
Brush Electric Light and Power Company, $6,000. 

On all machinery, engines, boilers, and appurtenances and appliances 
used in said works, and contained in above described buildings, $84,000. 

There were other policies in different companies, taken out on 
the same property for various amounts. 

The forms of these policies were offered in evidence, and ad- 
mitted over the objection of defendant, on the ground that they 
were res inter alios acta and irrelevant. 

Each policy was a distinct, separate, and independent obligation, 
and it had no reference whatever to any other. The obligation in 
one could not explain the doubts and uncertainties, if they existed, 
in the other. 
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This evidence therefore was improperly admitted. The insur- 
ance was 1-36 of a risk valued at $90,000. 

The policy is plain and unambiguous in language, and evident in 
meaning. 

The plaintiff insured with the defendant company, property to 
the value of $2,500, for which risk it paid a premium of $50. 

The language employed will not admit of any other construction. 
There was a total loss of the property insured, and the defendant is 
responsible for the amount of the insurance effected on the prop- 
erty and upon which it received a premium. 

Any other interpretation of this policy would be to destroy the 
object and purpose of the policy, to indemnify the assured for the 
loss sustained. In the policy there is no stipulation that the 
assured shall bear any portion of the loss. 

The judgment appealed from is therefore amended, so as to 
allow plaintiff $2,500 as indemnity for the loss, and in all other 
respects it is affirmed. The defendant to pay costs of appeal. 


SUPREME COURT OF DAKOTA. 


ST. PAUL F. & M. INS. CO. 
us. 
COLEMAN.* 


The application was for insurance for five years, and the policy insured for 
that term. The first year’s premium was paid in cash, and an installment 
note was given for the four remaining premiums, which provided that in 
case of default in the payment of any installment the entire amount 
should become due. The application and policy provided that in case of 
such default the company should not be liable until payment had been 
made, when the policy should again attach. The policy also provided 
that it might be canceled by the company, or by the insured, upon the 
payment of the customary short rates. 

Held, That the policy was not an insurance for one year with the privilege of 
renewal, but a contract for five years. 

Held, That the continued liability of the insured on the note, while the com- 
pany was relieved from liability on the policy in case of default, was not 
unfair nor unreasonable. 

The code of Dakota, providing for the return of premium in certain cases, 
recites that ‘‘If a peril insured against has existed, and the insurer has 


* Decision rendered, October 10, 1889. . 
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been liable for any period however short, the insured is not entitled to 
any return of premiums, so far as that particular risk is concerned.” 


Held, That the insurance being for five years and the risk having attached, 
the insured is not entitled to any reduction on his note. 


C. E. Jost, for Appellant. 
Nickens & Batpwin, McMinian & Frys, and S. L. Guaspett, for 
Respondent. 


Croroor, J. 

The plaintiff brings this action to recover on an installment note 
given by the defendant for insurance premium. The note is dated 
May 27, 1884, and contains the promise to pay plaintiff $8.40 on the 
first day of July of each of the years 1885, 1886, 1887, and 1888, and 
also contains the following clause: “This note being given as 
consideration for insurance under the above-named policy, I 
consent that, in case of default in the payment of any of the install- 
ments named herein, the whole amount remaining unpaid on this 
note shall immediately become due and payable.” The application 
for insurance is in writing, signed by the defendant, and is headed: 
* Application of T. W. Coleman * * * for insurance against loss by 
fire and lighiniag * * * for the term of five years from the day of 
approval of this application by the general agent of the company.” 
The application contains an express agreement that “if any pay- 
ment on the note given for premium hereon be not paid when due, 
the policy shall be void until the same is made, when it is to again 
attach.” The policy shows that it is issued in consideration of 
$8.40 and the installment note sued on, and insures defendant’s 
property from the 29th of May, 1884, at 12 o’clock at noon, to the 
29th day of May, 1889, at 12 o’clock at noon. The policy contains 
this provision :— 

It is expressly agreed that this company shall not be liable under this policy 
for any loss or damage if any default shall have been made in the payment of 
any note, orinstallment of any note in full, given in payment or part payment 
of premiums under this policy: provided, however, that on the payment by 
the assured, or his assigns, of all such notes, or installment of any such note 
in full, the liability of the company under this policy shall again attach, and 
the policy shall thereafter be enforced, unless the same shall be inoperative 


or void from some other cause; but in no event shall this company be liable 
for any loss or damage happening during the continuance of such default of 


payment. 
It also provides:— 


This corapany may at any time cancel this policy, returning the unexpired 
premium pro rata. The assured may at any time have this policy canceled 
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by paying all premiums due therefor, at customary short rates, for the time 
the policy has been issued. 


The defendant contends that, by the terms of the policy, the 
plaintiff was under no liability after July 1, 1885, at which time, 
without fraud on his part, the defendant made default in the pay- 
ment of the installment due at that time, and that the whole pre- 
mium has not been earned, but only a pro rata portion of it. To 
support this position, the defendant relies upon the following 
authorities: Yost vs. Insurance Co., 39 Mich., 531; Insurance Co. 
vs. Stoy, 1 N. W. Rep., 877; Matthews vs. Insurance Co., 40 Ohio 
St., 135; Joliffe vs. Insurance Co., 39 Wis., 111; Smith vs. Insurance 
Co., 3 Dak., 80. The first three cases cited are the only ones that 
pass directly upon the right of the insurer to collect a premium 
installment, where, by the terms of the contract, the policy is void 
during the continuance of default in the payment of any install- 
ment. The contracts considered in these cases were all made with 
the same company, and are identical. There was no provision in 
the note, policy, or application that, if default should be made in 
the payment of any installment, the whole note should immediately 
become due, or the whole premium should be considered as earned. 
The policy, however, contained a clause that the charter of the 
company was to be resorted to and used to explain the rights and 
obligations of the parties thereto, in all cases not therein otherwise 
specially provided for; and the charter provided that, on non- 
payment of any installment, the whole note should immediately 
become due. 

In Yost vs. Insurance Co., supra, suit was brought to recover 
past-due installments, and a statement of facts was agreed upon, 
which contained only the note and the policy, but not the charter. 
The court,in construing the contract, held it to be an absolute 
insurance for one year only, which might be continued and kept in 
force from year to year thereafter, for a period of five years, by 
paying an annual premium; that the company had declared, by its 
policy, what the effect of a default should be; that it gave the 
insured the right to come in and have the policy revived, and it 
was optional with the insured to pay or not. In conclusion, the 
court expressly distinguishes it from the case of Williams vs. Insur- 
ance Co. (19 Mich., 462), by the absence of an express stipulation 
that “in case the notes or obligation given for the premium, or any 
part thereof, be not paid at maturity, the full amount of premium 
shall be considered as earned,” and the policy void during default. 





1890.} St. Paul F. & M. Ins. Co. vs. Coleman. 315 


In Insurance Co. vs. Stoy, supra, the question again came before 
the Supreme Court of Michigan upon the claim that new and im- 
portant facts were presented by the record which distinguished it 
from Yost vs. Insurance Co., supra, and brought it within the 
decision in Williams vs. Insurance Co., supra. The new and im- 
portant facts referred to were the provision of the charter of the 
company that, if default should be made in the payment of any 
installment, the whole note should immediately become due; and 
the clause in the policy, above cited, referring to the charter. The 
court held, however, that the charter did not form a part of the 
contract; that the rights and obligations of both parties, so far as 
was in issue in that case, were fully and expressly provided for in 
their agreement; and that the provision of the charter could neither 
enlarge, vary, nor change the written obligation; and that to so 
hold would be to permit an instrument, not seen and inspected, to 
change, in important matters, by mere reference thereto, the delib- 
erate agreement which the parties had entered into. In an elaborate 
opinion, the court adhered to its former construction of the contract 
as an insurance from year to year; and, after citing other reasons 
against the plaintiff relative to its right to do business in the state, 
affirmed its former decision. 

In Matthews vs. Insurance Co. (40 Ohio St. , 135), it was held, prin- 
cipally on the authority of the Michigan cases, but by a divided 
court,that the charter did not form a part of the contract; and, 
there being no express provision to the contrary, when the insur- 
ance ceased the premium ceased to accrue. 

What conclusion these courts would have reached had the stipu- 
lation in the charter been embraced in the note, as in the case now 
before us, it is, of course, impossible to say. That they regarded 
as important a clause giving the company the right to the premium, 
notwithstanding the policy was void during default, is evident 
from the care with which they distinguish the case of Williams vs. 
Insurance Co.; and when the question again came before the 
Supreme Court of Michigan, in Cauffield vs. Insurance Co. (11 Ins. 
L. J., 639), upon a note providing that, in case of non-payment of 
any one of the installments at maturity, the whole amount of install- 
ments remaining unpaid should be considered as earned, the com- 
pany was allowed to recover. That they would have reached a 
different conclusion seems probable, not only from the language 
used. but also from the fact that in Insurance Co. vs. Klink (65 Mo., 
78), and Insurance Co. vs. Henley (60 Ind., 515), in construing the 
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same contract, the provision in the charter above referred to being 
held by the courts of Indiana and Missouri to be a part of the 
agreement, it was held that the plaintiff was entitled to recover, 
notwithstanding the company had been released from liability 
during the default. 

The other cases cited by defendant’s counsel only involve the 
question of waiver, where the company had accepted payment ofa 
past-due note, with notice of a loss. 

It seems to us that the construction of this contract is very 
plain, and we are unable to construe it to be other than a contract 
of insurance for five years, as every clause seems to indicate such 
intention. The defendant applied for insurance for five years. 
The plaintiff gave an installment note, which contained a provision 
that, in case default was made in the payment of any installment, 
the whole note (which presumably represented four years’ pre- 
mium) should immediately become due. The policy, upon its face, 
insures the property for five years, from a day certain to a day 
certain, on condition that the company should not be liable during 
default in the payment of any installment of the premium. The 
insured had the right to have the policy canceled upon paying the 
premium due thereon, at customary short rates. To hold it to be 
a policy from year to year would not only be doing violence to the 
plain language in which the parties have expressed their inten- 
tion, but it would also lead to the absurd conclusion that, while the 
insured had the option to renew the insurance each year by paying 
an annual premium, still, if he failed to do so, the premium for 
the remaining years would immediately become due, and, when 
collected, the insurance would be revived for the whole term, 
whether he desired to exercise his option or not. There is noth- 
ing unfair or unreasonable in the stipulation that the company 
shall not be liable for loss during default in the payment of 
the premium; and there is nothing contrary to public policy, or 
prohibited by statute, in the agreement that, although the insurer is 
relieved from liability by default, the premium note of the assured 
remains binding upon him. Neither is there anything particularly 
harsh in such a contract, since the insured, if he finds himself 
unable to continue his payments, can at any time have the policy 
canceled by paying the premium due at customary short rates. 
The parties have the right to make their own contract, and fix its 
terms and conditions; and such a contract has frequently been 
upheld by the courts: Williams vs. Insurance Co., 19 Mich., 462; 
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Blackerby vs. Insurance Uo., 83 Ky., 574; Wall vs. Insurance Co, 
36 N. Y., 157; Cauffield vs. Insurance Co., 11 Ins. L. J., 639. 

But the defendant further claims that he is entitled to a reduc- 
tion of the amount recoverable by the terms of the note, by the 
principles which apply to the return of premiums, claiming that 
“risk and premium go hand in hand, and, one ceasing, the other 
also ceases.” This is not by any means true. If the premium 
had been paid, and the risk incurred, for any period, no matter 
how short, no breach of a subsequent condition for which the 
assured was responsible would entitle him to a return of any of 
the premium, although the company thereby ceased to be liable. 
The law relating to the return of premiums is clearly laid down in 
our Civil Code, §§ 1,542-1,544, and we are not aware that it differs 
materially from the general law of insurance elsewhere :— 

Section 1,542: ‘‘ A person insured is entitled to a return of premium as fol- 
lows: (1) To the whole premium, if no part of his interest in the thing 
insured be exposed to any of the perils insured against ; (2) where the insur- 
ance is made for a definite period of time, and the insured surrenders his 
policy, to such proportion of the premium as corresponds to the unexpired 
time, after deducting from the whole premium any claim for loss or damage 
under the policy which has previously accrued.” Section 1,543: ‘A person 
insured is entitled to a return of the premium when the contract is voidable 
on account of the fraud or misrepresentation of the insurer, or on account of 
facts of the existence of which the insured was ignorant without his fault; 
or when, by any default of the insured, other than actual fraud, the insurer 
never incurred any liability under the policy.’”? Section 1,544: ‘If a peril 
insured against has existed, and the insurer has been liable for any period, 
however short, the insured is not entitled to return of premiums, so far as 
that particular risk is concerned.” 

We cannot see how section 1,544, which is particularly referred 
to by defendant’s counsel, in any way sustains his position. The 
words, “so far as that particular risk is concerned,” do not refer to 
the time in which the subject is exposed to the peril; but where a 
premium is applicable to risks on two or more distinct subjects of 
insurance, and no risk has ever been incurred upon one subject, the 
proportionate premium may be recovered. This is evident, not 
only from the reading of the previous sections, but from the history 
of the legislation which led to the adoption in the Code states of 
section 1,542. This section, as originally adopted in California, 
read: “A person insured is entitled to a return of premium paid, 
or a ratable proportion thereof, if no part of his interest in the 
thing insured is exposed to any of the perils insured against; or 
where the insurance is made for a definite period of time, if it is 
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not exposed to such peril for the whole of that time.” In proposing 
as an amendment the language of section 1,542, the Code examiners 
said: “The present section does not conform to the general rule 
and the law elsewhere, and is manifestly unjust. Under it, the 
insured, meeting with a loss in the first month of a policy for a 
vear, could recover not only the loss, but eleven-twelfths of the 
premium, thus depriving the insurer of that proportion of the con- 
sideration for which he assumed the risk.” If the defendant had 
sustained aloss during the first year, the premium for which had 
been paid in cash, he would have been liable on his note, because 
the peril had existed, the insurer had been liable, and the event 
insured against, in consideration of the entire premium, had 
happened. This being an insurance for five years, and the risk 
having attached, the insured is not entitled to any reduction on 
his note. 

As a new trial must be granted, the question in relation to costs, 
presented on the hearing, will again come before the trial court, 
and it is deemed advisable to indicate our views thereon. The 
organic law gives to the district courts chancery, as well as 
common-law, jurisdiction, and limits the jurisdiction of justices of 
the peace to matters in controversy where the debt of sum claimed 
does not exceed $100. It also provides that the jurisdiction of 
these courts shall be limited by law. This court, in Insurance Co. 
vs. Hanson (28 N. W. Rep., 193), held that, under the organic law 
and the acts of the territorial legislature, in all actions arising on 
contracts for the recovery of money only, where the amount does 
not exceed $100, the district courts and justices of the peace have 
concurrent original jurisdiction. Section 5,191, Comp. Laws Dak., 
allows costs of course to the plaintiff, in an action for the recovery 
of money, where he recovers $50, and allows costs of course to the 
defendant, in such an action, unless the plaintiff is entitled to costs. 
It is claimed that the effect of this section is to indirectly limit the 
jurisdiction of the district courts to $50 by denying the plaintiff 
costs, and allowing the defendant costs, where the amount recov- 
ered is below that sum. 

We cannot concur in this position. That the legislature had the 
power to limit the jurisdiction of the district court, if they had so 
desired, we cannot doubt, in the face of section 1866, Rev. St. U.S., 
expressly conferring that power. They have not done so directly, nor, 
in our opinion, does this section have any such effect upon the 
jurisdiction of the court indirectly. At the common law, costs 
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were unknown. They are purely the creatures of statute: Eastman 
vs. Sherry, 37 Fed. Rep., 844; Gibson vs. Railroad Co., 31 Fed. Rep., 
553. The legislative power is expressly extended to all rightful 
subjects of legislation; and that the allowance or refusal of costs in 
judicial proceedings is such a subject we cannot doubt. The exer- 
cise of that power in no wise affects the question of jurisdiction. If 
the suitor desires to present his claim, he may avail himself of either 
court, and jurisdiction could not be denied; but he must accept 
such costs as the legislature has provided for that court: Busby vs. 
Carpenter, 3 Pac. Rep., 193. The judgment of the district court is 
hereby reversed, and a new trial ordered. All the justices concur, 
except Rose, J., not sitting. 


— —— + + -—-——_ 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


MURDOCK 
Us. 
FRANKLIN INS. CO.*. 


1. A policy of insurance provides that proofs of loss shall be furnished to the 
insurance company within thirty days from the date of the loss, and that 
all claims under it shall be barred, unless prosecuted within six months 
from the same date, and also provides that the loss shall be paid in 
sixty days after proof of loss. The six-months limitation begins to run 
at the close of the sixty days allowed the company for payment, not 
from the actual loss. 

2. One person charters of another a barge to be employed by him in the con- 
veyance of freight in a business trip for profit, and has the barge in his 
custody and possession. He has an insurable interest in the barge, and 
may insure it in hisown name, not only for his own protection, but also 
for the protection of the owner of the barge; and if his act of so insuring 
it was authorized by the owner, or is ratified by him, suit may be main- 
tained upon the policy, in case of loss, and damages recovered to indem- 
nify the loss of the owner of the barge, not merely the loss of the 
charterer. 

3. Statutes are to be construed to have a prospective operation, unless a 
contrary intention in the legislature is manifest and plain. 

4. In an action on a contract, a verdict is rendered for the plaintiff for a sum 
of money while section 14, c. 131, Code 1868, as originally enacted, was 
in force, providing that judgment should be entered for the amount 
found, with interest from the date of judgment; and judgment is not 
entered on such verdict until 1887, when said section 14, as amended by 
chapter 120, Acts 1882, is in force, providing that on verdicts judgments 
shall be rendered, with interest from date of verdict. Such judgment 


* Decision rendered, November 21, 1889. 
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should have called for interest from its date, according to the law in 
force when the verdict was rendered, and not from the date of the verdict. 


CatpwetL, & Catpwett, for Plaintiff in Error. 
W. P. Husparp, for Defendant in Error. 
Brannon, J. 

Thomas Murdock instituted an action of covenant for use of 
John M. Hare, in the Circuit Court of Ohio County, upon a policy 
of marine insurance, against the Franklin Insurance Company, for 
loss of a barge, and there was a demurrer to the plaintiff's evi- 
dence by the defendant, and a verdict assessing the plaintiffs dam- 
ages subject to it, and a judgment for the plaintiff for such dam- 
ages. The said conipany has sued out this writ of error. The 
brief of appellant’s counsel contends that the action is barred by the 
limitation provided in the policy, “that in all cases of loss or dam- 
age, the assured shall furnish to the said company the proofs of the 
same within thirty days from the date thereof, and all claims under 
this policy shall be barred, unless prosecuted within six months. 
from the same date.” There is a provision, also, in this policy, 
that, “in case of loss, such loss to be paid in sixty days after 
proof of loss, proof of interest, and adjustment exhibited to the as- 
surers.” The loss occurred from the sinking of the barge Joseph 
McDonald in the Cumberland River, April 8, 1868. Proof of loss 
was furnished May 23, 1868, and action was commenced November 
2, 1868. Much discussion has occurred in courts of other states 
upon clauses in insurance policies limiting the period for bringing 
suits upon them for losses. The company contends tliat the six 
months commenced to run from date of loss; the plaintiff contends 
that it began at the close of the sixty days given the company for 
payment, which was sixty days after proof of loss. ‘“ Where the 
policy provides that the loss shall be payable within sixty days, 
ninety days, or any other period after proof of loss is made, an 
action brought inside of the period limited is premature:” Wood, 
Ins., § 436; May, Ins., § 476. Some courts have held that the let- 
ter of the limitation must govern, and that the period begins from 
the loss : Johnson vs. Insurance Co., 91 Ill., 92; Moore vs. Insur- 
ance Co., 72 Iowa, 414, if the latter case can at all be said to hold 
this. But the great weight of authority is in support of the text 
of Wood, Ins., § 443: “ When a policy stipulates that no action 
shall be brought unless commenced within a certain time after loss 
or damage shall accrue, and there is a provision in the policy that 
the company will pay in thirty, sixty, ninety, or any other number 
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of days after proofs of loss have been served, the limitation does 
not attach until after the period which the company has in which 
to pay the loss has expired. The limitation cannot apply until a 
right of action has accrued, and, until the period which the com- 
pany has to pay the loss in has expired, no right of action exists :” 
Mayor vs. Insurance Co., 39 N. Y., 45; Chandler vs. Insurance 
Co., 21 Minn., 85; Ellis vs. Insurance Co., 64 Iowa, 507; Hay vs. 
Insurance Co., 77 N. Y., 235; May, Ins., § 479. The case in this 
court of Barber vs. Insurance Co. (16 W. Va., 658) strongly leans 
to, in effect sustains, this position. The policy involved in that de- 
cision contained a provision that the loss should be paid sixty 
days after proof, and, further, that either party might ask an arbi- 
tration, and that no suit should be brought until afterwards, and a 
provision that no suit should be maintained unless within six 
months after the lossshould occur. This court held that it provided 
for an indefinite period before suit, and that the “intent of the 
parties to the contract was that the six months’ limitation should 
commence to run when the cause of action accrued, and not be- 
fore.” There that was upon the award. Here no arbitration is 
provided, nor can we say an indefinite period is to elapse before 
suit; but it is provided that the company has sixty days in which 
to pay after proof of loss. So, that case is authority for the posi- 
tion (1) that the limitation does not begin until cause of action 
accrues; and (2) that it does not begin from the actual loss,— 
thus departing from the letter of the policy. The company insists 
that it denied its liability by letter from its secretary on April 
25, 1868, saying: “I do not think there is any liability on this 
company for the loss of said barge; hence I cannot give you any 
instructions in the case. Supposing that you will be here soon, 
we will then give you our reason for this opinion.” This is not an 
absolute, unqualified denial of liability, but contemplated further 
interview; and were it such, according to the opinion in 2 Pars., 
Mar. Ins., 480, the insured must wait until the time for payment 
has gone. 

It is next contended by counsel of appellant that Murdock had 
no insurable interest in the barge Joseph McDonald, and that at 
any rate, under this policy, Hare, the owner of it, could not take 
its benefit, because of its being expressly, “on account of steam- 
boat Charleston and owners.” The policy reads. “On account of 
steamboat Charleston and owners, loss payable to Captain Thoma 

Vou. XIX.—21. 





322 Report of Decisions. | April, 


Murdock. This policy of insurance witnesseth that the Franklin In- 
surance Company, by these presents, do cause to be insured, lost 
or not lost, in the sum of one thousand dollars, on the barge James 
McDonald, towed by the steamboat Charleston, from Wheeling,” 
etc. Itis plain that it was the intention of the parties to insure 
against loss to the barge. Murdock’s relation to it, having char- 
tered it of its owner, Hare, and being in possession and custody of 
it for the trip for business for profit, gave him an insurable inter- 
est in it. Parsons, in his work on Marine Insurance (volume 1, 
p- 161), asks and answers the question: “ What is the interest in 
the property which is the subject-matter of the insurance which 
shall make the contract valid? We think the best definition to 
be, any such interest as shall make the loss of that property a 
pecuniary damage to the insured. The most common form of 
this is the direct interest of absolute ownership. But it is certain 
that the insured need not be an owner, if he be so circumstanced 
with respect to the property that he will derive some pecuniary 
benefit from the safety of the thing or its continued existence, and 
some injury from its destruction.” This doctrine is supported by 
high authority: Lucena vs. Craufurd, 2 Bos. & P. (N. R.), 269; 
Buck vs. Insurance Co., 1 Pet., 151; opinion in Hooper vs. Robin- 
son, 98 U. S., 538. A charter may insure: Bartlet vs. Walter, 13 
Mass., 267; Robbins vs. Insurance Co., 1 Hall, 325. The very fact 
that the company, having opportunity to inquire, if it wished, as 
to the interest of the assured, and that it did issue to him a policy, 
is prima facie evidence of his insurable interest, placing the bur- 
den on it to disprove it: Sheppard vs. Insurance Co., 21 W. Va., 
368. Thus, Murdock has relations recognized by the law of insur- 
ance to this barge, and was not a mere stranger to it. Then the 
further question arises, did this policy cover only Murdock’s inter- 
est, or also that of Hare? We think it covered the interest of Hare 
as owner of the barge. The fact that the policy is “ om account of 
st2amboat Charleston and owners,” and that this barge is the thing 
insured, and that it was to be towed by the steamboat, leads us to 
the conclusion that this word “ owners” was intended to cover the 
ownership of the barge, and, at any rate, that oral evidence may 
be heard to establish that fact. Murdock’s evidence is that he 
stated, when the policy was negotiated to the company, that the 
policy was to protect himself and Hare, the owner of the barge. 
He was the charterer or bailee of the barge, und acted herein as 
agent of Hare. The opinion in Hooper vs. Robinson (98 U. S., 
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538) lays down the proposition that “the agent, factor, bailee, car- 
rier, trustee, consignee, mortgagee, and every other lien-holder 
may insure to the extent of his own interest in that to which such 
interest relates; and by the clause ‘on account of whom it may 
concern,’ for all others, to the extent of their respective interests, 
where there is previous authority or subsequent ratification.” The 
svllabus announces that a policy to A, “on account of whom it 
may concern, or with other equivalent terms, will inure to the in- 
terest of the party for whom it was intended by A.” It seems to 
us the word “owners” in this policy meets this requirement, and 
thus includes Hare’s interest, as we do not think it was intended 
to refer to owners of steamboats. The words “on account of own- 
ers” mean any one intended, who is an owner of the thing insured: 
1 Pars., Mar. Ins., 47. 

But, outside of the principle that there must be words like “or 
whom it may concern,” or any aid from the word “cwners,” in 
this policy, this court has gone further in Sheppard vs. Insurance 
Co. (21 W. Va., 368), holding that, “if a party has the care and 
custody of property, he may insure it in his own name, even though 
he be not responsible for its safety, if he really insured it for the 
owner, though this be not expressed on the face of the policy, for, 
in such case, he has an insurable interest; and, in general, to give 
a party an insurable interest in property, it is not necessary that 
he should have any actual right of property, either legal or equita- 
ble, in the subject insured, but it is sufficient if he, or those whom 
he represents, will suffer any sort of loss by its destruction.” And 
in Deitz vs. Insurance Co. (31 W. Va., 851, 8 S. E. Rep., 616), it is 
held that “ where a contract, not under seal, is made by an agent 
in his own name, for an undisclosed principal, either the agent or 
the principal may sue upon it, and parol evidence is admissible 
to enable the principal to show that he is the real contracting 
party.” Hare ratified Murdock’s act of insurance, and this policy 
was assigned to him. 

The courts are justly liberal to the insured in these matters, 
because the company has insured the property against loss, and 
when loss comes it is only holding it to do what it contracted to 
do, and it cannot harm it beyond what it contemplated when it 
issued the policy that the owner take the benefit, though not 
named, under one who acted for him. Appellant suggests that the 
declaration is in the name of Murdock, in his own right, and on a 
policy treated by the declaration as made to him, and averring the 
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barge to be his also; whereas the evidence shows that the owner- 
ship of the barge was in Hare, and only a mere right and posses- 
sion in Murdock as a charterer, and the loss proven is thus Hare’s; 
not, as the declaration states, a loss to Murdock by destruction of 
his property. It is settled by Deitz vs. Insurance Co., supra, that 
an agent, upon a contract made in his name, for an unnamed prin- 
cipal, may sue in his own name. In declaring on such a contract, 
he is to follow its letter, treating himself as holding the legal title 
under it as payee or contractor. The fact that he may sue in bis 
own name imports that, as the contract is in his own name, he may 
plead on it as such. If he may sue in his own name, why, in de- 
scribing the property, may he not describe it as in the contract as 
his, and the loss as to his property? The case of Deitz vs. Insur- 
ance Co. says that an agent may take an insurance in the name of 
himself for property not owned by him, and sue on the policy in 
his own name. Thus, in effect, it holds that an agent may insure 
another’s property without the words “and owners” or other equiv- 
alent words, and sue in his own name for the use of another party. 
If so, must he not necessarily, in declaring upon the policy, allege 
the property and consequent loss as his? It will be said that in 
Deitz vs. Insurance Co., a statement treated as part of the declara- 
tion averred the property to belong to the true owner, but that 
such is not the case here. That statement prevented any variance 
between the allegation of property and proof of property, both 
showing the property to be in the wife; but it is not perceived that 
it altered the right, existing without it, of the agent to sue and de- 
clare in his own name. When, in this case, the evidence came, it 
showed that the absolute owner of the property was Hare, not, as 
the declaration alleged, Murdock; but with it was evidence that 
Murdock had lawful possession of the property, and as agent in- 
sured it,—facts which operated to nullify the variance, and made 
that no variance which without such facts would have been a vari- 
ance. “The agent’s right to sue in his own name, where [as here] 
the instrument is in terms payable to him, isthe same, whether it 
be a promissory note, bill of exchange, check, bill of lading, policy 
of insurance, bond, and the like instances :” 1 Wait, Act. & Def., 
279. In policies of insurance it is a common practice to bring 
your action either in the name of agent or principal: Sargent vs. 
Morris, 3 Barn. & Ald., 277, cited 3 Rob. Pr. (New), 35. Again, 
Murdock was, as charterer of this barge, a bailee in actual posses- 
sion, having thus a special or qualified property. Assuch bailee he 
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could maintain trespass or trover for its injury or loss: 3 Rob. Pr. 
(New), 415, 416. No proposition is better settled than that 
either bailor or bailee may maintain action in respect of it against a 
wrong-doer,—the latter by virtue of his possession; the former by 
reason of his property : 2 Rolle, Abr., 551; Com. Dig. “ Trespass;” 
3 Rob. Pr. (New), 416; 6 Wait, Act. & Def., 104; 2 Add. Torts, 
§ 520; 1 Hil. Torts, 494. 

In criminal pleading property may be laid in the indictment as 
the property of bailee having special property: 2 Bish. Crim. Pree., 
§ 721. No matter that the recovery by the agent or bailee, when 
effected, will be for the use of another. The court’s opinion in 
Rhoades vs. Blackiston, 106 Mass., 384: “It isa well established 
rule of law that when a contract, not under seal, is made with an 
agent in his own name, for an undisclosed principal, either the 
agent or the principal may sue upon it. Ifthe agent sues, it is no 
ground of defense that the beneficial interest is in another, or that 
the plaintiff, when he recovers, will be bound to account to another. 
There is an additional reason for giving this right to the agent 
when he has a special interest in the subject-matter, or a lien upon 
it. But the rule prevails when the sole interest under the contract 
is in the principal. The agent’s right is, of course, subordinate to 
and liable to the control of the principal, to the extent of his in- 
terest. He may supersede it by suing in his own name, or other- 
wise suspend or extinguish it, subject only to the special right or 
lien which the agent may have acquired.” See Wood, Ins., § 279. 

Aguin, if the word “owners” in this policy makes it an open pol- 
icy, like the words “or whom it may concern” or “ owners,” as I 
have above held, Murdock might sue on it for the use of Hare: 
Wood, Ias., 818, lays it down that “where the policy is open and 
payable ‘to whom it may concern,’ gn action may be maintained 
iu the name of any person having an insurable interest in the prop- 
erty, whose interest and relation to the property is such that he 
can be said to have been within the contemplation of the parties, 
and the declaration must show such interest and relation; or the 
person interested may maintain an action in the name of the as- 
sured, for his benefit, and such is the better practice.” I presume, 
in the latter case, the declaration would be on the property as that 
of the assured. 

Again, no objection was made or exception taken to the intro- 
duction of evidence that Hare was the owner of the absolute prop- 
erty in the barge. Had this objection been made in the trial court, 
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it could have been remedied under our statute of amendment. 
Not having been there made, it is too late to raise it for the first 
time in this court : Harrison vs. Bank, 6 W. Va., 1; Cook vs. Hays, 
9 Grat., 142. The policy freated and recognized Murdock as owner 
of the barge, and promised him payment of the policy. When a 
note is mide to a corporation, this estops the denial of its existence. 
Here the policy must be held as recognizing his title for its pur- 
poses and the fact that the evidence showed that he had a special 
property while Hare had the absolute property would not seem to 
produce a variance. If there had been an averment of this prop- 
erty in Hare, would it have defeated Murdock’s recovery, the policy 
being payable to him? If not, why is such averment necessary ? 
To prevent surprise ? That would be a fact which would not be in 
law a surprise, for the special property in Murdock would prevent 
its so operating. Will not a recovery in this action of the whole 
loss bar Hare from another action for the same cause? Appellant’s 
counsel next insists that the damages ($1,244.85) were excessive, 
and for that cause the verdict should have been set aside. Not de- 
ciding whether the motion to set it aside, made March 2, 1887, was 
too late, or could be entertained, we cannot say that it was exces- 
sive. The policy fixes the valuation of the barge at $2,000, the sum 
insured at $1,000, and thus it was a valued policy, and there was 
total loss. Valued policies bind the insurer to pay the whole sum 
insured in case of total loss: Wood, Ins., § 41; Pars. Mar. Ins., 
260, and note. Murdock’s evidence puts the barge’s value at $1,- 
500 to $2,000 at least, and Shipley’s at $2,000 at least. Taking the 
view we do, that this policy covers, not merely Murdock’s insurable 
interest, but also the property of Hare as owner, we cannot say the 
sum is excessive. ‘“ Agents, commission merchants, or others hav- 
ing the custody of, and being responsible for, property, may insure 
in their own names; and they may, in their own names, recover of 
the insurer, not only asum equal to their own interest, * * * 
but the full amount named in the policy, up to the value of the 
property :’ Waring vs. Insurance Co., 45 N. Y., 606. 

The last point made by the brief of appellant’s counsel is that 
the verdict having been rendered on May 25, 1873, and judgment 
on May 28, 1887, it was error to make the sum found by the verdict 
bear interest from date of verdict, as the judgment does. We 
concur in this view. At the date of the verdict it was provided Ly 
Code 1868, c. 131, § 14, that the jury should find the amount of 
principal and interest due at the time of the trial, and judgment 
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should be rendered for that amount, with interest from the date of 
the judgment. Chapter 120, Acts 1882, amending this section, pro- 
vided that judgment should be rendered for the amount of the 
verdict, with interest from the date of the verdict. Thus, the law 
in force when this verdict was rendered did not impose the burden 
of interest from the verdict, if any time should elapse before judg- 
ment. The matter of interest upon a sum found by a verdict is of 
statute regulation, and the then law at once, upon the return of 
the verdict, attached to it, fixing the rights of the parties to it, and 
by that they must be governed. The act of 1882 does not ex- 
pressly apply (if it effectually could) to verdicts rendering before it 
became a law, and we should not give it a retrospective operation, 
and thus place a burden on the defendant, which by the law in 
force at the date of the verdict he would not bear. Though the 
legislature may have the power to make a law operate retrospec- 
tively, it must clearly appear that such was the intention, the pre- 
sumption being that it was intended to operate on future transac- 
tions: Duval vs. Malone, 14 Grat., 24; Cooley, Const. Lim., 370; 
Wade, Retro. Laws, § 34; McCance vs. Taylor, 10 Grat., 585. The 
language and manifest intent of this fourteenth section, as re- 
enacted in 1882, bear evidence that it was designed for future ver- 
dicts. Though it be hard on the plaintiff to get no interest for the 
long space from the verdict and judgment, such is the right of the 
parties. It may be true, as contended by appellee’s counsel, that a 
policy of insurance bears interest after loss; but that policy is so 
far merged by the verdict—by the proceedings in the court to- 
wards final judgment—that we cannot look to it, but must go by 
the statute. Being of opinion that in this matter of interest the 
circuit court erred, the judgment must be reversed, with costs to 
appellant in this court; and this court, proceeding to render such 
judgment as the circuit court should have rendered thereupon, it 
is considered that the plaintiff recover from the defendant $1,244.85, 
the damages by the jury in their verdict assessed, with interest 
thereon from the 28th day of May, 1887, until payment, and also 
his costs about his suit expended. 
Snyder, P., and English, J., concurred; Green, J., being absent. 
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SUPREME COURT OF CALIFORNIA. 


MANUFACTURERS’ FIRE & MARINE INS. CO.* 


A stipulation for arbitration is not a condition precedent, and if not demanded 
within sixty days, and after right of action has accrued, it is waived. 
When the proofs of loss showed a loss of $2,000, it is too late after such 
waiver to claim that the sum was intended only as the proportionate 
part due from the defendant and to prove a total loss in excess of $2,000, 
But a stipulation for arbitration which does not provide for the number 
or manner of appointing appraisers is too vague to be valid, and does not 

prevent the proof of the actual amount lost. 

Where it plainly appears from the evidence that the presumptive profits 
added to the invoice values of goods would not amount to the loss claimed, 
and this opinion is confirmed by the the testimony of plaintiff's witnesses, 
a verdict for such excessive loss will not be allowed to stand. 

But on rehearing, where it appeared that an allowence for freights would 
bring the value of the goods to the sum claimed, the verdict was sustained. 


Joun A. Wricut and T. Z. Biaxeman, for Appellant. 
Van Ness & Rocur, for lespondent. 
Bearty, C. J. 

This is an action on a fire insurance policy for $2,000, issued by 
the appellant to Alexander Pam, and by him assigned, after loss, to 
the respondent. The property insured was a stock of goods in a 
store at Riverside, Ariz., which was totally destroyed September 
12, 1884. There was other insurance on the same goods to the 
amount of $2,000, making the total amount of insurance thereon 
$4,000. By the terms of its policy the appellant was to be liable in 
vase of loss for only such proportion thereof as its insurance bore to 
the whole amount of insurance. In other words, it was liable for 
one-half of any loss on the goods insured, not exceeding $4,000. 
The plaintiff had judgment in the superior court for the whole 
amount of the policy, with interest and costs. Defendant appeals 
from the judgment and from an order denying it a new trial. 


* Decision rendered, May 31, 1889. 
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As the order appealed from must be reversed on the grounds 
hereinafter stated, it will be necessary, in view of the further pro- 
ceedings in the superior court, to pass upon several of the points 
urged in support of the appeal. These depend mainly upon the 
following clauses of the policy in suit: ‘The loss to be paid sixty 
days after due notice and proofs of the same shall have been made 
by the assured and received at the office of the company, in accord- 
ance with the terms and provisions of this policy.” “In case of 
differences touching any loss or damage after proof thereof has been 
received in due form, the matter shall, at the written request of 
either party, be submitted to impartial appraisers, whose award in 
writing shall be binding on the parties as to the amount of such 
loss or damage.” Shortly after the fire, Pam, the insured, gave the 
defendant notice of the fire, and within a reasonable time furnished 
the requisite proofs of loss in due form. In these formal proofs he 
put the total amount of his loss at $2,000. Counsel for respondent 
claims that this statement of the amount of the loss was a mistake 
due to his ignorance as to the correct manner of filling out the 
blank forms furnished by the defendant, and this claim certainly 
derives some support from the fact that the total value of the yoods 
immediately preceding the fire was stated in the same proofs to 
have been $5,000, and they were, as we have said, totally destroyed. 
He also in the same proofs stated the amount of his claim against 
the defendant to be $2,000, the full amount of the policy. But 
whether due to mistake or not, the fact remains that, in the formal 
proofs delivered to the defendant, Pam stated plainly and unequivo- 
cally that his total loss was $2,000. The defendant did not within 
sixty days after proof of loss make any demand for arbitration as 
to the amount of loss or damage, but a short time after the expira- 
tion of that periud, and before the commencement of this action, 
did make such demand in writing. In this state of the case. the 
superior judge, in ruling upon defendant’s motion for a non-suit 
and in instructing the jury, decided two propositions which consti- 
tute the principal grounds of controversy between the parties. He 
held in effect: First. That this action is maintainable, notwith- 
standing it was commenced after defendant’s demand for arbitra- 
tion, and without compliance with such demand. Second. That 
the plaintiff could be allowed to prove a loss to the extent of $4,000, 
and thereupon recover the full amount of the policy, notwithstand- 
ing his statement in his formal proofs that his total loss was but 
$2,000.- The appellant contends that both these propositions are 
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erroneous, and, as they are necessarily involved in any future trial 
of the case, we will briefly consider them. 

We think it clear that if the formal proofs had stated a total loss 
of $4,000 or over, and defendant had failed to demand arbitration 
within the sixty days, at the expiration of which the loss was, by 
the terms of the policy, to become payable, this would have 
amounted to a waiver by the defendant of its right to make such 
demand, and the plaintiff would have been entitled, notwithstand- 
ing his refusal to arbitrate, to prove the whole amount of loss so 
stated. The necessity of an appraisement was not absolute upon 
any construction of the policy. It was not a condition precedent 
to the right of action, unlessdemanded. The most that can be said 
is that either party could demand arbitration within a reasonable 
time, but, if not so demanded, it was waived. It is not necessary 
to decide what would, under the circumstances of this case, have 
been a reasonable time within which to make the demand, if the 
amount of the loss had been correctly stated in the proofs. It is 
sufficient to say that a demand made for the first time, after the 
expiration of the full period of sixty days, or, in other words, after 
the loss had become payable and a right of action had accrued, 
would have been too late. And we think it equally clear that if the 
plaintiff in this action had confined his demand to an amount justly 
proportioned to the statement of his total loss, his refusal to arbi- 
trate would have been no ground for denying his right to recover, 
even admitting defendant’s right to an arbitration, if seasonably 
demanded. But the case in fact is like neither of the cases sup- 
posed. The plaintiff did not state a loss equal to that which he has 
been allowed to prove, and he does not confine his demand to one- 
half of the amount of the Joss stated. The question, therefore, 
which the case presents (assuming, as we do, for the present that 
the defendant had a right under the policy to demand arbitration 
as to the amount of the loss, provided he made such demand within 
a reasonable time after receiving the formal proofs) is this: whether 
the plaintiff could practically deprive the defendant of such right 
by stating a loss of $2,000, and, after the time for demanding arbi- 
tration had passed, proving twice that amount. It is obvious that 
if the insured under a policy containing a stipulation to the effect 
supposed should, in his proofs, state a total loss clearly within the 
actual amount, the insurer would not be likely to demand arbitra- 
tion, and, if his failure to make the demand were held to be a waiver 
of the right, and it should at the same time be held that the insured 
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could, in an action on the policy, prove any amount of loss, how- 
ever large, the result would be to deprive the insurer of all benefit 
of the stipulation. This, of course, could not be done indirectly 
any more than it could be done directly, and it follows that on the 
assumption of defendant's right to an arbitration—which its coun- 
sel claim and the judge of the superior court seems to have con- 
ceded—it was error to hold that the plaintiff could prove a loss of 
more than $2,000, or recover from defendant more than $1,000. 
We dc not wish to be understood that in so holding we are sus- 
taining the contention of appellant that the insured is estopped from 
proving the actual amount of loss by the mere fact that he has un- 
derstated it in his proofs. We put our decision upon the ground 
that in the case supposed the insurer has acted upon the statement, 
—that he has relied upon it,—and refrained from exercising a right 
which otherwise he would have exercised, and that he would be 
injured by allowing the insured to prove a greater loss than he 
has stated. 

jut the respondent contends that the defendant, under a proper 
construction of the policy, never had any right to demand arbitra 
tion as to the amount of loss. It isin view of this contention that 
oar observations on the points thus far discussed have been quali- 
fied by the statement that what is said is based upon the assump- 
tion that defendant had such right. But we think the assumption 
untenable. The stipulation in the policy upor which the defend- 
ant relies is too vague and indefinite to be allowed any validity. It 
fixes no number of appraisers; it provides no mode of selection. 
“ Kither party might withhold its or his assent to the appraiser or 
appraisers suggested by the other, or the company might suggest 
one number of appraisers, and the assured another number. In 
either case, and in others that might be supposed, no appraisement 
could be made:” Williams vs. Insurance Co., 54 Cal., 445. It is 
true that in the case cited the language we have quoted was used 
with reference to-a stipulation substantially equivalent to those 
which in the more recent decisions of this court have been held to 
make an arbitration a condition precedent to a right of action on 
the policy, but it is also to be observed that in all those cases the 
stipulation relied on was far more certain and definite in its terms 
than the one in question here. In Adams vs. Insurance Co. (70 
Cal., 200), the provision was for two appraisers, to be mutually 
chosen by the parties, who, in case of disagreement, were to choose 
a third, a majority of whom could make a binding award. In other 
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words, the stipulation provided for the number of appraisers, the 
exact method of selecting them, and the manner of making an 
award, all of which is totally wanting here. What is said of the 
case last cited is equally true of the case of Dry Dock Co. vs. As- 
surance Co. (66 Cal., 253), and neither case can be considered au- 
thority for holding the provision of the policy under consideration 
to be effective. We hold, on the contrary, that it is of no force. 
We think that ifan insurance company desires to secure to itself the 
rignt to the liquidation of damages through the intervention of 
arbitrators or appraisers, it must definitely provide at least for the 
number of arbitrators, and the mode of their selection: Mark vs. 
Insurance Co., 24 Hun, 565, affirmed, 91 N. Y., 663. From this 
view it follows, of course, that the plaintiff here can maintain his 
action, notwithstanding bis refusal to arbitrate; and that, since the 
defendant has lost no right or advantage by plaintiffs understate- 
ment of the amount of his loss, if, in fact, it was understated, there 
is no reason why he should be denied the right to prove the full 
amount of the actual loss. Therefore, the rulings of the superior 
judge on these points, though put upon a ground that we consider 
untenable, were not, in fact, erroneous, or injurious to the appellant. 

But we think that the contention of the appellant that the evi- 
dence was insufficient to prove a loss of $4,000 is correct. We have 
carefully examined this evidence, and we think it shows, without 
any substantial conflict, a loss of less than $4,000. The plaintiff's 
principal witness on this point was his assignor, Pam, whose method 
of arriving at the value of the stock of goods on hand at the time 
of the fire was to deduct from the total amount of his sales up to 
the date of the fire the assumed percentage of his profits, and then 
to deduct the remainder so ascertained from the invoice price of 
all the goods he had purchased. He had carried on business dur- 
ing the latter part of 1883, and had taken up stock and made an 
inventory January 1, 1884. The figures show exactly what was the 
amount of his sales and what of his profits during 1883, and that 
his gross profits during that year were less than 39 per cent of the 
invoice price of his goods. He testifies that his gross profits were 
larger in 1883 than they were in 1884, but when he comes to figure 
out the value of his stock of goods at the time of the fire, according 
to the method stated, he has to assume a profit of 60 per cent in 
order to bring out his estimate of $5,810. Taking the percentage 
of gross profits which he made the previous year, and which he 
testifies was larger than he made in 1884, and applying it to the 
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known amount of purchases and sales in 1884, it shows that he had 
on hand less than $4,000 worth of goods at the date of the fire, and 
of these nearly $800 worth were at a distant mining camp, and were 
not destroyed. Making every allowance in his favor by the addi- 
tions of freights and so forth, he did not, on his own basis of calcu- 
lation, lose more than $3,300. Another of plaintiff's witnesses 
(Verdugo) put the value of Pam’s stock at $3,000. Pam’s clerk, 
Gotthelf, says he usually had a stock worth $5,000; and Steinfeld 
says that three weeks before the fire it was worth $5,000. But it 
clearly appears from the books that for several weeks before the 
fire large amounts of goods were being sold, and scarcely anything 
purchased. Gotthelf does say in his deposition that he places the 
value of the goods destroyed at $5,000, but this particular answer 
was not responsive to the interrogatory, and defendant’s motion to 
suppress it ought have been sustained. There was no other testi- 
mony to sustain a finding of $4,000 loss, and the witnesses for the 
defendant—apparently fair, capable judges, and with good oppor- 
tunities and sufficient motives to observe the condition and value 
of the stock—put it at a very much lower figure. In short, the 
verdict is in this particular without any substantial evidence to 
support it, and is evidently the result of prejudice or mistake. For 
this reason the defendant was entitled to a new trial, and the order 
denying it must be reversed. 

There is nothing in the remaining assignments of error that calls 
for particular notice. The order overruling appellant’s motion for 
a new trial is reversed, and the cause remanded. 

We concur: McFarland, J.; Paterson, J. 


On Rehearing.* 


Wrieat & McCormac and T. Z. Buaxeman, for Appellant. 
Haaain, Van Ness & Diese, for Respondent. 


Bearry, C. J. 

The order denying defendant’s motion for a new trial in this case 
was reversed by a decision of department 1, on the sole ground that 
the finding as to the amount of respondent’s loss was contrary to 
the evidence. A rehearing having been granted, we are satisfied, 
after reargument and re-examination of the record, that we mis- 
construed the testimony of the witness Pam, and were led to an 
erroneous conclusion as to the effect of it by failing to add to the 
invoice price of the goods purchased the whole amount of the 


* Decision rendered, December 30, 1889. 
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freight, $893. This was necessary in order to obtain a proper basis 
fr the computation as to the value of the goods destroyed. Mak- 
ing this correction, the computation shows that the goods destroyed 
were worth a little in excess of $4,000, and so there is evidence 
sufficient to support the verdict. As to other points involved in the 
appeal we adopt the opinion of the department. Judgment and 
order are affirmed. 

We concur: McFarland, J.; Paterson, J.; Sharpstein, J.; Thorn- 
ton, J.; Works, J.; Fox, J. 


— + © e—— __—_—_ 


COURT OF APPEALS OF NEW YORK. 


JOHN T. BAXTER, Respondent, 


Us. 


BROOKLYN LIFE INS. CO., Appellant.* } 


Under the law of New York forbidding the forfeiture of a policy for non- 
payment of premium unless notice be mailed to the insured, and the 
premium be not paid within thirty days thereafter, the death of the 
insured within the thirty days renders payment unnecessary before bring- 
ing suit. The relations of debtor and creditor are established between 
the parties, and the unpaid premium becomes a claim to be deducted from 
the amount due under the policy. 

Appeal from the judgment of the general term denying the 
defendant’s motion for a new trial upon exceptions, and directing 


judgment for the plaintiff on a verdict. 


N. C. Moa, for Appellant. 
Cuas. S. Carey, for Respondent. 
O’Brien, J. 

The plaintiff is the assignee of a policy of insurance upon the life 
of one Joel J. Mattison, issued by the defendant, dated May 24, 1884, 
whereby, in consideration of a quarter annual premium of $20.97 to 
be paid upon delivery of the policy and thereafter on the 24th day 
of August, November, February and May in each year, the defend- 
ant insured Mattison’s life in the sum of $3,000, payable to his wife, 
at the office of the company, in the city of New York, within sixty 
days after receipt of satisfactory proof of death during the life of 
the policy. The policy was made subject to numerous conditions, 


* Decision rendered, February 25, 1890, 
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none of which are important for the purposes of this appeal except 
the condition that it should be void upon failure to pay the pre- 
mium when due. The complaint alleged the delivery of this 
contract to the insured, his death, on the 7th day of September 
1884, the presentation to the defendant of satisfactory proofs of 
death according to the terms of the policy, the refusal of the 
defendant to pay, and that the insured had made the payments of 
premium according to his agreement with the defendant. No issue 
was made by the defendant upon any of the allegations of the com- 
plaint except the averment that the insured had paid the premiums 
according to the terms of the policy, which it denied and specially 
alleged that the premium which became due on the 24th day of 
August 1884, had not been paid. On the trial the plaintiff put in 
evidence the policy, and a written assignment by the wife of the 
insured to him of the claim or cause of action, and rested. The 
defendant moved for a nonsuit on the ground that the insured had 
failed to comply with the terms and conditions of the policy by 
neglecting to pay the quarterly premium stipulated to be paid by 
the terms of the policy on the 24th day of August, prior to the 
death of the insured. This motion was denied and the defendant 
excepted and the only question in the case is thus presented. The 
death of the insured occurred within less than four months from 
the time that the policy was delivered. The production of the 
policy at the trial proved the payment of the first quarterly pre- 
mum. But it was essential to the maintenance of the plaintiff's 
cause of action to show that the policy was a valid subsisting con- 
tract at the time of the death of the insured. The policy itself 
contained the stipulation that it was a contract made and to be 
executed in the state of New York and construed only according to 
the laws of that state. Aside from this provisicn of the policy and 
under general rules of law this contract was subject to the terms 
and conditions expressed in chapter 341 of the laws of 1876 as 
amended by chapter 321 of the laws of 1877. This statute was a 
part of the contract in question and governed the rights and 
obligations of the parties in precisely the same way and to the same 
extent as if all its terms and conditions had been actually incor- 
porated into the policy. 

The promise of the defendant was to pay to the beneficiary 
named the sum of $3,000 upon the death of the insured, in case that 
event occurred during the continuance of the contract. It, there- 
fore, becomes important to inquire whether the policy in question 
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was in force at the time of the death of the insured on the 7th day 
of September 1884. If upon that day it was a valid, subsisting 
contract, notwithstanding the failure to pay the premium due on 
the preceding 24th day of August, then the very contingency uron 
which the defendant agreed to pay the amount of the insurance 
has happened. The statute above referred to (Laws 1877, Chap. 
321) declares that no life insurance company doing business in this 
state shall have power to declare forfeited or lapsed any policy 
thereafter issued by reason of non-payment of premium, unless, 
after it becomes due, a notice stating the amount of such premium, 
the place where it should be paid, and the person to whom the 
same is payable, shall be duly addressed and mailed to the person 
whose life is assured, at his last known post-office address, postage 
paid by the company, and further stating that unless the premium 
then due shall be paid to the company or its agent within thirty 
days after the mailing of such notice, the policy and all payments 
thereon will become forfeited and void. It is also provided by the 
same section that in case such payment is made within the thirty 
days limited therefor, it shall be deemed a full compliance with the 
requirements of the policy in respect to the payment of premium, 
and it declares that no such policy shall in any case be forfeited 
until the expiration of thirty days after the mailing of such notice. 
These provisions are to have full effect, any condition of the policy 
to the contrary notwithstanding. There was no proof given at the 
trial by either party to show whether this notice was served or not. 
It is obvious that this statute when imputed into the contract 
modified its conditions in very material respects. The duration 
and validity of the policy is not then dependent upon payment of 
the premium on the day named therein, but upon payment within 
thirty days after the notice has been given. The condition upon 
which the policy can be forfeited, or in any way impaired, as a 
subsisting contract of insurance, is a failure on the part of the 
insured to pay the premium within thirty days after notice. The 
complaint alleges that the insured, up to the time of his death, 
made the payments on the policy as agr2ed with the defendant. 
That he actually paid the premium necessary to keep the policy in 
life till the 24th of August, prior to his death, was established and 
admitted. It was not necessary to prove that he also paid the pre- 
mium on the 24th of August because the contract was not impaired 
by a failure to pay on that day, but by a failure to pay within thirty 
days after the defendant had served the statutory notice. The 
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statute prescribes this notice as a necessary condition of forfeiture, 
and unless it was served the insured was not in default because pay- 
ment within thirty days after notice is to be taken as a full com- 
pliance with the conditions as to payment of premium. In the 
absence of proof on the part of the defendant as to the service of 
the notice, this allegation of the complaint was sufficiently estab- 
lished within the meaning of the contract as evidenced by the 
policy and the statute when read together. Before the defendant 
could raise any question in regard to the non-payment of the 
August premium it was necessary for it to show that it had com- 
plied with the statute by serving the notice, as this step was essential 
in order to put the insured in default or to raise any point based on 
his omission to pay the last quarterly premium. It must, therefore, 
be assumed in the absence of such notice that the policy in question 
was in full force at the death of the insured and, even ifthe pay- 
ment of the last premium was omitted, the obligation and promise 
of the defendant to pay upon death, during the life of the policy, 
was unimpaired. The purpose of the statute referred to was to 
establish a rule which would preserve to the assured the benefit of 
premiums paid and to prevent the lapse of policies of life insurance 
without ample notice and an opportunity to save them from forfeit- 
ure by payment of premiums due within the specified time, and at 
the same time secure to the company, in case it is obliged to pay, 
the full amount of the premiums which the policy calls for. When 
the provisions of this statute are adopted in a contract of insurance, 
for the purpose of modifying the forfeiture clause and the other 
strict condition scontained therein, then this clause and these con- 
ditions shall be so construed as to give to the assured the full 
benefit contemplated, without altering any other provision of the 
policy, if this can be done without violating any rule of law. When 
the scope and purpose of the law as deduced from the decisions of 
this court and the courts of other states, invelving a construction 
of the same or similar statutes, is considered, no good reason is 
perceived for interfering with the result in this case in the courts 
below: Phelan vs. N. M. L. Ins. Co., 113 N. Y., 147; Cluter vs. 
Brooklyn Life Ins. Co.,110 N. Y., 15; Cluter vs. John Hancock 
Life Ins. Co., 127 Mass., 153; Boyd vs. Cedar Rapids Ins. Co., 
70 Iowa, 325. 

It was not necessary, in order to enable the plaintiff to recover 
the sum insured, to pay, or tender before action brought, the pre- 


mium that was payable on the 24th day of August, prior to the 
VoL. XIX.—22. 
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death of the insured. If the policy was in full force when the 
assured died, as we think it was, that event fixed the liability and 
obligation of the defendant notwithstanding the omission to make 
that payment. Nothing remained to be done by the widow of the 
assured or her assignee except to present to the defendant the 
proofs of death required by the policy. The death of the assured 
terminated the contract. The defendant’s promise to pay, if it was 
not discharged, had matured, and the persons entitled to the bene- 
fits of the policy had only to establish the fact of death within the 
time and in the manner prescribed therein. The contract was kept 
in life by force of the statute till the contingency upon which pay- 
ment depended occurred. The death of the assured created the 
relation of debtor and creditor between the defendant and his 
widow, and the unpaid premium, with interest from the date when 
payable, was a claim to be deducted by the defendant from the 
sum due upon the policy. This puts the defendant in precisely 
the same position in which it would have been if the premium had 
been duly paid: Cluter vs. John Hancock Life Ins. Co., supra. 
It was conceded upon the argument in this case that the unpaid 
premium, and interest thereon, was deducted from the verdict and 
there no injustice has been done. 

The judgment should be affirmed. 

Ruger, Ch. J. Finch and Peckham, J.J. concur. Andrews, J. 
reads dissenting opinion, Earl and Gray, J. J., concur. 


Dissenting Opinion. 


Anprew, J. (Dissenting). 

I dissent from the prevailing opinion in this case. The sole pur- 
pose of the statute of 1877, a purpose indicated as well by the title 
as the body of the act, was to abrogate the rule that the failure to 
pay the premium on a life policy on the day specified therein, 
created a forfeiture and rendered the policy void. The act there- 
fore provided that non-payment of the premium at the day should 
not work a forfeiture, and that the policy should continue in force, 
notwithstanding such omission, until notice by the company, and 
default of the insured for thirty days thereafter to make payment. 
The construction placed on the statute in the prevailing opinion, 
that by its operation the premium does not become due until after 
notice and expiration of the thirty days, and that meanwhile an 
action may be brought and a recovery had on the policy, although 
the premium has not been paid or tendered, is, I think, untenable. 





1890. ] Baxter vs. Brooklyn Life Ins. Co. 339 


The premium is due from the time it becomes due according to the 
terms of the policy, and remains due at all times thereafter until 
actually paid, but under the statute default in making payment at 
the pay day, nevertheless leaves the contract of the company sub- 
sisting, and an action may therefore be maintained upon it in case 
of the death of the insured, unless it is shown that the notice has 
been given and that the premium was not paid within thirty days 
thereafter. 

But it is a condition precedent to the maintenance of such action, 
that the plaintiff must before suit brought have paid or tendered 
the premium unpaid. The plaintiff under the statute of 1877, is 
not required as before to show that it was paid or tendered on the 
day fixed in the policy, but he must aver and prove that payment 
was made at some time before the action was commenced, or else 
no right of action has accrued. This isin accordance with the well- 
settled rule that in mutual promises the plaintiff, seeking to charge 
the defendant, must aver and prove performance on his part of 
that which was the consideration of the defendant’s promise, and 
this as well where the promise of the plaintiff was to be performed 
before the day fixed for performance by the defendant, as where 
the performance of respective promises were concurrent and de- 
pendent. The construction I have given to the statute of 1877, 
fully accomplishes its purpose, while relieving it of the anomaly 
that a contract to pay an insurance on condition of the payment of 
the premiums may be enforced, although the party claiming per- 
formance has never paid or offered to pay what was stipulated. 

The cases in Massachusetts and other states have I think no bear- 
ing upon the present one. They were well decided and involved no 
such question as is presented in this case under the statute of 1877. 

The judgment should be reversed. 

Farl and Gray, J. J., concur. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


COMMONWEALTH ex ret. ATTORNEY-GENERAL 
vs, 
EQUITABLE BENEFICIAL ASSOCIATION* 


In quo warranto proceedings to determine whether an alleged benevolent 
society was an insurance company doing business contrary to law: 

Held, That an insurance company is a mere business venture, whose dominant 
feature is to grant indemnity against loss for a pecuniary consideration, 
but the underlying feature of the benevolent society is not to indemnify 
against loss but to provide a fund from the accumulations of its members, 
for their relief in case of misfortune. 


Joun W. Suortuiper, for Appellant. 
Arrty.-Gen. Kirkpatrick, and Dep. Arry.-Gen. Sanperson, for the 
Commonwealth. 
Cuarg, J. 
This writ of quo warranto issued out of the Common Pleas of 
Dauphin County, upon the suggestion of the attorney-general, 
against what is known as the “Equitable Beneficial Association of 
Pennsylvania,” commanding the said association to appear and show 
by what authority they were exercising the franchises, rights, and 
privileges of a body politic and corporate, by the name stated, and 
in that name making contracts and issuing policies of insurance. In 
response to the writ, the association sets forth that their warrant 
and authority is derived from a charter of incorporation, which they 
hold under the decree of the court of common pleas No. 2, of Phila- 
delphia, bearing date the 19th of November 1884, and recorded in 
the, office for the recordings of deeds, etc., in and for the city and 
county of Philadelphia, in Charter Book No. 9, p. 484, ete., on the 
22d of November 1884, according to law; that the said charter was 
granted pursuant to the provisions of the act of assembly of 29th 
of April, 1874; that the character and objects of the association, as 
set forth in their charter, are, by the accumulation of a fund from 
“* Decision rendered, February 3,189...2#2 |. 
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weekly, monthly, or quarterly dues, or contributions from its mem- 
bers, to aid and protect them in time of sickness or injury, by pay- 
ment of benefits, ‘‘ either to the members directly in their life-time, 
or to the widows, heirs, or assigns of members, in case of death, for 
funeral or other purposes; or otherwise the said fund to revert to 
the members at an advanced age.” Their contention is that their 
organization falls within the first class of corporations authorized by 
the second section of the act of 1874, which, in the ninth clause, pro- 
vides for the granting of charters “for the maintenance of societies, 
for beneficial or protective purposes to its members, from funds 
collected therein;” and that the Equitable Beneficial Association of 
Pennsylvania is in no sense an insurance company, and has not 
been, and is not now, so conducted. As the law plainly recognizes 
the existence of beneficial socities, as distinguished from insurance 
companies, and provides for their incorporation as such, it is proper 
that we should determine what is meant by “a society for beneficial 
or protective purposes,” and in what respect it may be said to differ 
from an insurance company. The general object or purpose of an 
iusurance company is to afford indemnity or security against loss. 
Its engagement is not founded in any philanthropic, benevolent, or 
charitable principle. It isa merely business adventure, in which 
one, for a stipulated consideration or premium per cent, engages to 
make up, wholly or in part, or in a certain agreed amount, any 
specific loss which another may sustain; and it may apply to loss of 
property, to p2rsonal injury, or to the loss of life. To grant in- 
demnity or security against loss for a consideration is not only the 
design and purpose of an insurance company, but is also the dom- 
inant and characteristic feature of the contract of insurance. What 
is known as a “ beneficial association,” however, has a wholly dif- 
ferent object and purpose in view. The great underlying purpose 
of the organization is not to indemnify or to secure against loss. Its 
design is to accumulate a fund from the contributions of its mem- 
bers “ for beneficial or protective purposes,” to be used in their own 
aid or relief in the misfortunes of sickness, injury, or death. The 
benefits, although secured by contract, and for that reason to a lim- 
ited extent assimilated to the proceeds of insurance, are not so con- 
sidered. Such societies are rather of a philanthropic or benevolent 
character. Their beneficial features may be of a narrow or re- 
stricted character. The motives of the members may be to some 
extent selfish, but the principle upon which they rest is founded in 
the considerations mentioned. These benefits, by the rule of their 
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organization, are payable to their own unfortunate, out of funds 
which the members have, themselves contributed for the purpose, 
not as an indemnity or security against loss, but as a protective re- 
lief in case of sickness or injury, or to provide the means of a decent 
burial in the event of death. Such societies have no capital stock. 
They yield no profit, and their contracts, although beneficial and 
protective, altogether exclude the idea of insurance, or of indemnity 
or of security against loss. There were many of these societies in 
existence at the time of the passage of the act of 1874 in this state. 
The character of their business was a matter of common knowledge, 
and it was doubtless to societies of this character the ninth clause of 
the second section of the act of 1874 was intended to apply. But 
we are wholly in the dark as to the nature of the business conducted 
by these defendants. The cause was tried under the act of 22d 
April, 1874, without a jury, and the facts necessary to the determin- 
ation of the case are not found. It is the duty of the court, in such 
case, to “ state separately and distinctly the facts found, the answers 
to any points submitted in writing by counsel, and the conclusions 
of law,” Act‘22d April, 1874 (P. L., 109); Marr vs. Marr, 103 Pa. 
St., 468; Sweigard vs. Wilson, 106 Pa. St., 213; Harris vs. Hay, 111 
Pa. St., 564. In the opinion of the court, after reciting the purpose 
or design of the association, as defined by the charter, the learned 
court says: “The facts in the case are substantially the same as in 
the case of Com. vs. Beneficial Association of Philadelphia, No. 36, 
Jan. Term, 1889, Dauphin County Common Pleas, in which an 
opinion has this day been filed; and for the reasons in the said 
opinion given we find, as matter of law, that the commonwealth is 
entitled to a judgment of ouster against this defendant.” What 
these facts were the record does not show, and it is impossible for 
us to examine into the correctness of the conclusions of law without 
the facts from which that conclusion is drawn. In a case of this 
kind we are confined to the record. What is not found must be 
presumed not to exist. We are wholly without information as to 
the business in which the defendants are engaged. There is no 
finding that they are making any contracts of insurance, or issuing 
policies of insurance in pursuance thereof, or indeed, that they are 
engaged in any business at all. The judgment is reversed, and a 
procedendo awarded. 





Crouse vs. Hartford Fire Ins. Co. 


SUPREME COURT OF MICHIGAN. 


CROUSE 
vs. 


HARTFORD FIRE INS. CO.* 


The owner insured had given a contract to sell upon payment of a specified 
balance. The agent was fully informed of the facts and that it was de- 
sired to protect both interests, and stated that it would make no differ- 
ence, that it was not necessary to mention the facts. The application, 
which was a warranty, was filled by the agent and represented that the 
insured owned in fee and that no other party was interested. 


Held, In the absence of any restrictions on the agent’s powers, in the applica- 
tion, or within the knowledge of the insured, the company was estopped 
from setting up the misstatement either to prevent recovery or to limit 
it to the interest of the insured. 


Wa. H. Wetts, for Appellant. 
E. J. Bissetx, for Appellee. 
Morsz, J. 

This is an action on an insurance policy issued by the defendant 
to one Heman W. Clark, February 3, 1886, and renewed twice, to- 
wit, February 8, 1887, and February 1, 1888. The policy covered 
a two-story frame building, occupied for general store and post- 
office purposes at Highland station, at the sum of $1,000, with $400 
additional on store and post-office, furniture and fixtures therein. 
The fire occurred April 25, 1888, and a loss of $1,336.95 was claimed 
in the proofs of loss upon the building, and $373.50 on furniture 
and fixtures. After said fire, and on the 14th day of June, 1888, 
with the consent of the company, the policy was assigned to plaint- 
iff, who brought this suit in the Oakland Circuit Court. The de- 
fense rested upon alleged erroneous representations made by Clark 
in the application for insurance, which was a written one, and 
signed by him, and upon the fact that the conditional nature of the 
assured’s title was not expressed in the written portion of the pol- 
icy, as provided therein. This defense was coupled with an altcr- 





* Decision rendered, January 24, 1890. 
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native claim that, if recovery was permitted, it must be limited in 
amount to the interest of Clark in the insured property. The trial 
was by jury, and plaintiff had verdict and judgment for $1,430.73. 
The proofs of loss made by Heman W. Clark, June 28, 1888, showed 
as follows, as to the title to the property insured: “The property 
insured belonged exclusively to Heman W. Clark, so far as the 
legal title was concerned, but he had given a contract to Betsey 
Crouse, aforesaid, to sell it to her upon payment by her to him of 
a balance of $976. This contract was on the 19th of September, 
1887, taken up, canceled, and afterwards destroyed by all parties, 
and a new one issued in its stead, a copy of which new one is hereto 
attached. The old one was same in form as this new one, and for 
same amount, but time for payment of money was different, and it 
became due at or before the date of the new one. The agent, 
Fred Harris, knew of these contracts. Any other information 
wanted about this contract will be furnished.” It appeared from 
Clark’s testimony that at the time of the fire there was about $300 
due him upon this contract. June 3, 1888, the balance was paid to 
him. In the application for insurance the following questions and 
answers appear: “Question. Does applicant hold title to land in 
fee? Yes. Q. Any other party interested in property? No.” 
The policy provided among other things, that the application 

Shall be considered a part of this policy, and a warranty by the assured, 
and if the assured, in a written or verbal application, makes any erroneous 
representation, or omits to make known any fact pretaining to the risk, 
* * * this policy shall be void. Or, if the assured is not the sole, abso- 
lute, and unconditional owner of the property insured, or if the said property 
be a building or buildings, and the insured be not the owner of the land on 
which said building or buildings stand by title in fee-simple, and this fact is 
not expressed in the written portion of the policy (then follow other provi- 
sions), then, and in every such case, this policy shall be void. 

(Then follow other provisions). 

And it is further expressly covenanted by the parties hereto that no officer, 
agent, or representative of this company shall be held to have waived any of 


the terms and conditions of this policy, unless such waiver shall be indorsed 
hereon in writing. 


The application also contained a covenant that the statements 
therein contained constituted a just, true, and full exposition of all 
the facts and circumstances in regard to the condition, situation, 
ownership, title, etc., of the property to be insured, and that the 
same were made a condition of the insurance, and part of the con- 
tract, and a warranty on the part of the assured. The condition of 
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“ 
the title, as shown by the proofs of loss and by the testimony in the 
case, was not set out or expressed in the written portion of the policy. 

To meet this defense, the plaintiff relied upon the fact, which he 
was permitted to show against the objection of the defendant, that 
the local agent of the defendant company at Highland, who took 
the application for insurance and wrote out all the statements con- 
tained therein, Fred G. Harris, was fully informed at the time of 
such application of the condition of said title, and was kept ac- 
quainted with it thereafter, and that it was stated to him both by 
Clark, and by Mr. Crouse, the husband of plaintiff, and acting for 
her, that they wanted the property insured so that in case of loss 
Mrs. Crouse and Clark could both recover as their interests might 
appear; that Harris told them that it would make no difference; 
that it was not like a mortgage, and it would not need any mention 
in the application or policy, as a mortgage would; that the whole 
facts were explained to Harris before the’application was made, 
and he was informed that Mrs. Crouse was to pay the premiums, 
which she did. It was contended that in taking this application 
Harris was the agent of the defendant company, and that his knowl- 
edge was the knowledge of the company, and that issuing this pol- 
icy as it did, with full knowledge of the condition of the title, and 
what was the intent and purpose of obtaining the insurance, the 
defendant was estopped from interposing this defense. Mr. Harris 
was sworn, and gave evidence as to the scope and extent of his au- 
thority, but he did not deny the claim of the plaintiff that he was 
fully aware of the condition of the title, and the purpose for which 
the insurance was effected, to-wit, the insurance of the interest of 
Clark and plaintiff as the interest of each might appear at the time 
of the loss. Neither did he inform Mr. Clark of any restriction 
upon his agency, not even that he must send the application to the 
company before the policy would issue, but he testifies that he 
supposed Clark knew this, because he had obtained insurance 
through him before. 

Mr. Harris was authorized, by his commission as agent, which 
was introduced in evidence, to “ solicit and forward applications for 
insurance, deliver policies and renewals to applicants, and to collect 
and forward the premiums on same,” subject to instructions. 
Among these instructions was the following: “ After a policy has 
been delivered, if changes occur in the ownership or character of 
the risk, rendering indorsements of any kind necessary under the 
terms of the policy, you will forward the same to this office, with a 
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statement of the changes required, which will be indorsed, without 
any charge, to the insured.” The circuit judge instructed the jury, 
in substance, that if they believed that, at or before the making of 
the application, Mr. Crouse, acting for his wife or Mr. Clark, cor- 
rectly and fairly informed Mr. Harris of the fact of the land con- 
tract held by plaintiff for the purchase of the property insured, and 
the agent afterwards, by his negligence or ignorance failed to state 
that fact in the application, the policy would not be avoided thereby, 
and that in the taking of the application Mr. Harris was acting as 
the agent of the insurance company, and the information he pos- 
sessed would be deemed to be the information of the company. 
These instructions were correct, and in accordance with repeated 
decisions of this court: Kitchen vs. Insurance Co., 57 Mich., 144, 
145; Insurance Co. vs. Throop, 2 Mich., 159, 160; Insurance Co. vs. 
Olmstead, 21 Mich., 246, 252; Copeland vs. Insurance Co., 77 Mich., 
; Temmick vs. Insurance Co., 72 Mich., ; Brown vs. Insur- 
ance Co., 65 Mich., 306; Baker vs. Insurance Co., 70 Mich., ——; 
Insurance Co. vs. Throop, above cited, is a case very similar in its 
facts to the one at bar, and the reasons for the rule laid down in 
this state are well and fully stated by Justice Cooley in his opinion 
filed in that case, and need not here be restated. The defendant 
relies mainly upon the case of Cleaver vs. Insurance Co. (reported in 
65 Mich., 527, and also in 39 N. W. Rep. 571), but there is a great 
distinction between that case and the one at bar. This distinction 
was partially pointed outin Baker vs. Insurance Co. Inthe Cleaver 
Case the assured had his policy in his possession at the time of his 
conversation with the agent, upon which conversation he relied for 
recovery. Here the action of the agent and the conversation relied 
upon was, as in the Baker Case, before the policy was issued. The 
application contained no restrictions upon the agent’s authority to 
act for the company, nor was the assured notified of any; and the 
agent’s restrictions in his written authority were confined by its 
terms to acts after the policy was issued. Clark and the agent of 
Mrs. Crouse both supposed that he was the agent of the company, 
with power to bind such company; and, having written out the 
application himself, he was the agent of the company in taking it, 
and his knowledge was the knowledge of the company. Therefore 
the company issued, if the claim of the plaintiff be true, the policy 
with full knowledge of the state of the title, and also that the insur- 
ance was intended to be taken for the full insurable value of both 
interests, and the defendant is now estopped from making either 
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one of its defenses. The restriction upon the agent being in the 
policy, and not in the application, cannot be construed to refer to 
any act or knowledge of the agent that occurred before the delivery 
of the policy. The judgment will be affirmed, with costs. The 
other justices concurred. 


SUPREME COUR! OF TENNESSEE. 


F. L. MORTON 
vs. 


HART BROS.* 


Plaintiff applied to the agents for insurance, directing them to return his 
money if they could not give him a good policy. They sent a policy in 
a company which had not complied with the’state laws, and which 
proved insolvent. 


Held, 'That the agents in undertaking an unlawful business guarantied the 
solvency of the company to the extent of the capital required by the 
statute of the state, and must respond to the insured for the loss. 

Tourney, C. J. 
Plaintiff applied to defendants, insurance agents, for a policy on 
his stock of goods. He directed them if they could not give him 

a good company to send his money back. They sent him a policy 

in the Louisiana Insurance Company, of New Orleans, for $500. 

That company had not complied with the law of this state, making 

it unlawful “for any insurance company not organized or incorpor- 

ated by the laws of this state to transact any business of insurance 
in this state, through agents or otherwise, unless possessed of at 
least $200,000 of paid-up actual cash capital, of which at least $100,- 

000 shall be invested in bonds of the United States, or some one or 

more of the states, recovering the same at their current market 

value; nor until such company, in addition to the other require- 
ments of this article, shall have filed with the commissioner of in- 
surance a written instrument duly signed and sealed, authorizing 
said commissioner to acknowledge service,” etc.: M. and V. Code, 
sec. 2565; nor until it complied with other provisions touching 
foreign insurance companies doing business in this state. The 
goods were lost by fire and the insurance company is insolvent. 


* Decision rendered, December 2, 1889. 
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So that it follows that the defendants were undertaking to do an 
unlawful and prohibited business. 

In such undertaking they must be held to guaranty the solvency 
of the concern they represent to the extent of the requirements of 
our statutes as cited, and that losses will be paid here. That law 
was intended to protect the citizen policy-holder and give him re- 
dress in the courts of the state. If the company was not worth 
$200,000 in actual paid-up capital, the undertaking of the agent 
supplies that want for the benefit of the insured, and if a loss oc- 
curs the agent must respond to the assured and look to his princi- 
pal for indemnity. His wrongful act has brought about the loss, 
and he must sustain it. ‘The charge of the court on the second 
trial “that if the defendants knowingly insured plaintiff in a com- 
pany which had not complied with the laws of the state, this fact 
might be considered by the jury in determining defendant’s negli- 
gence,” was error. The charge on the first was in substantial com- 
pliance with the law as stated in this opinion, and it was error to 
set aside the verdict and judgment for plaintiff. 7 

The last judgment is reversed and the first affirmed with interest 
and all cost. 


ee > 


SUPREME COURT OF MICHIGAN, 


STAMM anp orTHErs 
vs, 


NORTHWESTERN MUTUAL BENEFIT ASS’N.* 


Where circumstances render it impossible tor a corporation to carry on its 
business successfully or attain the object on which it was formed, it be- 
comes the duty of its agents to voluntarily wind up the affairs, and upon 
their neglect a party in interest may apply to an equity court for distri- 
bution of the funds. 

Where each member is entitled to an equal share in the benefits of a common 
fund that principle should be adopted in the distribution. 

Where a benevolent society with an endowment fund is prohibited from 
prosecuting business in its own state, it cannot organize a new company 
elsewhere and use such fund to reinsure the members without their con- 


sent. The latter may apply to an equity court to compel a winding up 
and distribution of the sa | 


* Decision rendered, Apri) 14, 1887. 
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F. A. Baxer, for Complainants. 

Israzet T. Cowxes (Isaac Marston, of counsel), fur Defendan/s and 
Sor Appellants. 

CHAMPLIN, J. 

The bill of complaint states that the Northwestern Mutual Benefit 
Association is a corporation organized in April, 1879, under an act 
entitled “An act to provide for the incorporation of co-operative 
and mutual benefit associations,’ approved April 3, 1869; that 
complainants are members of said association, and each of them 
holds a certificate of membership in the second division, otherwise 
known as the “endowment division;” that all of their certificates 
were issued prior to the eighth day of June, 1883; that from assess- 
ments paid by them and the other members of said endowment 
division, the association had collected, and on the eighth of June, 
1883, had on hand, to wit, $60,000 and upwards, in money and 
securities, which sum constituted the “endowment fund” of the 
association, out of which ¢omplainants and other members of the 
second division were entitled to receive their respective endow- 
ments at the maturity thereof; that act No. 192 of the public acts 
of 1883 took effect June 8, 1883, and soon thereafter the said asso- 
ciation applied to the commissioner of insurance for license there- 
under, which he refused to grant, upon the ground that the 
endowment certificates issued by said association were not author- 
ized by the act under which it was incorporated, and the amend- 
ments thereto; that, after the refusal of the commissioner of 
insurance to issue a license, the officers, trustees, or managers of 
the association organized a new one by the same name, but leaving 
out the endowment features, and obtained for said new association 
- from the commissioner a license to do business under the act of 
1883; that upon the organization of the new association, to wit, on 
the fifteenth day of February, 1884, James M. Barbour, the secre- 
tary of said association, by authority of the board of trustees 
thereof, issued and sent to complainants and the other members 
of the endowment division, a printed circular, setting forth the 
failure to obtain license, and the cause thereof, and that the new 
association had been duly licensed; that there had been for some 
time a number of dissatisfied members in the old association, who 
had appointed a committee, who had met with the trustees of the 
association to arrange, if possible, the differences between them; 
that an arrangement was made by which the trustees agreed to pay 
for reinsurance in the new association whatever might be found to 
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have been paid by each member beyond the actual cost of his 
insurance, or, in case he preferred to withdraw from both associa- 
tions, to pay him in cash one-half that amount; that the complain- 
ants were not satisfied with the propositions, and they each refused 
to accept either of the offers therein made. They charge that it is 
the intention of the trustees and officers of the association to turn 
over and appropriate to themselves, or to the new association organ- 
ized by them, the said endowment fund of $60,000; that they are 
informed and believe, and charge the fact to be, that it is the inten- 
tion of said trustees and officers to retain, as the supposed actual 
cost of insurance, a large portion of said fund of $60,000, and to 
convert the same to their own use, or to the use of the new associa- 
tion so organized by them; that said association has no legal right, 
or color of right, to transact business, since it was refused a license; 
but that the trustees and officers thereof have not wound up its 
affairs, or instituted any proceedings for that purpose, nor have 
they rendered any account to the members of the disposition made 
by them of the funds of the association, or of the official manage- 
ment of its affairs. They assert that said endowment fund is the 
property of the members of said endowment division, the same 
having been voluntarily paid in by them in the belief that it was 
competent for said association to issue said endowment certificates. 

The billis filed for and in behalf of themselves, and all other 
members of said endowment division, and prays (1) that the affairs 
of the association may be wound up; (2) that said endowment 
fund may be apportioned and distributed among the members of 
said endowment division according to their respective rights and 
interests therein; (3) that said association, and the officers and 
agents in charge thereof, may be decreed and required to pay to 
complainants, and to each of them, the amount due them, respect- 
ively, from the funds of the association; (4) that a receiver may be 
appointed to take possession of the endowment fund, and all other 
assets of the association; (5) for general relief. 

The defendants answered, denying that complainants are mem- 
bers of the Northwestern Mutual Benefit Association, or that they 
have any interest whatever therein, and allege that all of complain- 
ants except Allois Meyer have failed to pay assessments made 
against them by the association to pay death losses, and that their 
certificates of membership have become forfeited and lapsed, and 
that Allois Meyer has surrendered his certificate to the association. 
The deaths, assessments, notices thereof to complainants, and their 
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neglect to pay, by which, under the policies and by-laws of the as- 
sociation, they ceased to be members, are fully set out in the an- 
swer. They admit that, from payments made by members of the 
association, and for the purpose of meeting the contracts of the 
association, a fund amounting to about $60,000 has been accumu- 
lated; and allege that it has been accumulated for the purpose of 
meeting outstanding contracts of insurance with the members of 
the association; that the contracts outstanding are still unmatured, 
and the funds of such association, together with such assessments 
as may be necessary, are required to meet such contracts as they 
mature, and death losses as they occur. They admit that the com- 
missioner of insurance declined to grant said association a license 
upon the ground that the endowment certificates issued by said as- 
sociation are not within the scope of the law under which said asso- 
ciation was organized, but deny that his decision was correct, and 
allege that all contracts made by the association are valid and bind- 
ing upon it. They deny that the trustees of the association have 
any right to divert the funds paid in by members for the purpose 
of meeting its obligations from the purpose for which they were 
paid, or to distribute them among persons who are no longer mem- 
bers of said association. They aver that they have outstanding 
certificates of insurance held by members in several states and ter- 
ritories named, and in the District of Columbia; that there are 968 
endowment certificates in force, which mature in from ten to 
twenty years, and to meet which not only the fund on hand, but a 
much larger fund, will be needed. They admit the formation of a 
new association, leaving out the endowment feature, but deny that 
the same was organized by the officers, trustees, or managers of 
the old association, and allege that it was organized by a number 
of individuals acting for themselves, without reference to the old 
association, and that the same is in no way connected therewith. 
They admit the sending of the circular mentioned in the bill of 
complaint, and that the same was authorized by the board of 
trustees; and they set out the circumstances under which the 
same was prepared and sent to the members; that it was not the 
intention to force any member to settle his contract with the associa- 
tion, but simply to give an alternative, if he desired to withdraw from 
the association, to do so, and provided for paying him as large a sum 
as could be done consistently with the reserve required to meet the 
_outstanding obligations; that the trustees were able to make an 
arrangement with the new association by which the old members 
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could, if they so desired, reinsure and secure substantially the 
same advantages for one-half the money as other persons insuring 
in said association, and hence made the alternative proposition 
mentioned in said circular. They deny that it is the purpose and 
intention of the trustees and officers of said association to turn 
over or appropriate to themselves, or to the new association organ- 
ized as aforesaid, any portion of the endowment fund, or of any other 
fund belonging to said old association; and, on the contrary, allege 
that they regard said fund as a trust, and only consider themselves 
authorized to pay the same in discharging the obligations for 
which the same had been collected; and allege that no part of said 
funds had been in any way diverted from the purposes for which 
the same had been collected. 

In 1869 the legislature enacted a law authorizing the incorpora- 
tion of co-operative and mutual benefit associations, by section 1 
of which it was provided that any number of persons not less than 
five might become a body corporate, for the purpose of securing to 
the families or heirs of any member, upon his death, a certain sum 
of money, to be paid by such corporation either out of its fund, 
or by an assessment upon the members of such corporation, or 
npon the members of the class in such corporation to which such 
deceased member belonged, or for the purpose of securing, in the 
same manner, a certain sum of money, weekly or monthly, to any 
member disabled from attending to his ordinary duties by sick- 
ness or other disability. The persons incorporating were required 
to execute, under their hands and seals, and duly acknowledge, ar- 
ticles of agreement, which should contain, among other things, 
the name of the corporation, its place of business, and the period 
for which it was incorporated, not exceeding thirty years, the ob- 
jects of the corporation, the number of classes, and the object of 
the division of such corporation into classes,—all of which were 
required to be definitely stated; also the terms and conditions of 
membership therein. By section 4 it was provided that the affairs 
of the corporation should be managed by not less than five, nor 
more than twenty, trustees, who were authorized to adopt by-laws 
for the corporation, and to change them at their pleasure, except 
so far as they relate to the rights of the corporation to assess 
their members, or those of a particular class, and except also so 
far as said by-laws affect the rights and benefits belonging to, or to 
be derived by, the members of such corporation. Section 6 en- 
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acte 1 that all the funds received by any such corporation should 
be used in the first instance, or shall be invested, and the increase 
thereof used (after paying necessary expenses) for the exclusive 
purpose set forth in the articles of association; provided that any 
such corporation may, in its articles of agreement, specify the 
kinds of securities in which its funds shall be invested. 

The defendant, the Northwestern Mutual Benefit Association, 
became incorporated under this law. The articles of agree- 
ment which formed the constating instrument executed by 
the corporators are not given in the record before us; and 
we are unable to determine with precision what they contained 
with reference to the terms and conditions of membership, 
but we must presume that those terms and conditions were in 
accord with the objects and purposes for which the statute author- 
ized the formation of the corporation. Neither does it appear at 
what precise time the corporation was formed. The earliest act of 
the corporation, as such, appears in the record to be a certificate of 
membership issued to complainant, Benjamin F. Stamm, which bears 
date December 8, 1879. Andrew Dimler testified that he joined 
the association in June, 1879, and that he was one of the first that 
signed. Adam Schehr joined in September, Thomas Hill in Novem- 
ber, Gregory Bush in July, and John H. Witherspoon in June, 1879. 

It appears that the corporation adopted by-laws, section 3 of 
which declared the purpose of the association to be the mutual pro- 
tection of its members, their widows, orphans, heirs, and devisees; 
also to provide a certain sum of money for its members after a 
given time. Section 8 reads as follows:— 

Any person of temperate habits and good health record, between the ages 
of eighteen and sixty, may become a member of said association by answer- 
ing satisfactorily all questions proposed in the printed form of application 
prescribed by said board of trustees, aud submitting to a medical examina- 
tion approved in writing by said medical director, upon payment of member- 
ship fee not to exceed $10, and continue a member thereof, entitled to all the 
rights and benefits, so long as the amounts levied and assessed upon him by 
said board of trustees shall be duly paid in accordance with the term of his 
certificate of membership. 

Section 9, after stating how certificates shall be executed and 
issued, proceeds as follows :— 


ENDOWMENT DIVISION. 


Certificates of membership in the second division of said association shall 
be issued in the following amounts, to wit:— 
Vou, XIX.—23. 
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Those between the ages of 
18 to 25 years, inclusive, $3,200, payable at death or end of 25 years. 
26to 33 0 2,900, or at end of 23 years. 
34 to 40 2,500, “« a) 
41 to 47 2,100, 19 
48 to 54 1,800, 17 
55 to 60 1,500, 15 


ORDINARY LIFE DIVISION. 


Certificates of membership in the third division of said association shall be 
issued in the following amounts, to wit:— 

To those members thereof between the ages of 

18 and 25 years, inclusive, $3,200 41 and 47 years, inclusive, $2,100 

os es s 2,900 oe s 1,800 

so aD CS = 2,500 po aD es 1,500 
—And not more than two certificates on the life of any member in this divis- 
ion of said association shall issue. * * * The application for and certificate 
of membership shall constitute the contract between the member and the 
association. 

Section 10 provides :— 

Upon the death of any member of said association, after satisfactory proof 
of such death shall have been duly filed with the secretary thereof, all mem- 
bers shall contribute one dollar to the mortuary fund, within thirty days 
after due notice of said death shall have been mailed to the last-known 
address of any member. Whenever there is an amount on hand to the credit 
of the mortuary fund of $4,000 in the second or third divisions, the next death 
loss occurring in the division having such credit shall be paid without 
assessing the members thereof, and the balance shall be carried to the 
sinking fund. 

Section 11 provides that failure to pay the assessment within 
thirty days after notice shall forfeit the member’s certificate of 
membership, and ali liability of the association on account thereof 
to him, and all liability of such member to the association shall 
cease :— 

Sec. 13. Within ninety days after satisfactory proofs of the death of a mem- 
ber shall have been filed with the secretary thereof, the association shall pay 
to the beneficiary or beneficiaries named in any certificate of membership, or 
in any application for membership, if living, or, if not living, then to his 
heirs, executors, administrators, or assigns of said deceased member, as 
follows: On certificates in second and third divisions :— 

On certificates of $3,000, 85 cts. On certificates of $2,100, 70 cts. 
r 2,900, 80 « e 1,800, 65 “ 
~ 2,500, 75 * e 1,500, 65 ‘ 
—On every dollar collected on the assessment for said death, but in no case 
exceed the amount named in the certiticate of membership. 


Section 15 provides that at the end of each fiscal year, after pay- 
ing all losses and expenses due in the third division, the balance 
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of the fund remaining shall be transferred to a sinking fund, and 
be invested until January 1, 1891; and after that date the income 
thereof shall be used in paying death losses, without assessing the 
members of said division. And at the end of the fiscal year any 
balance in the second division shall be placed in a sinking fund, to 
be invested in the corporate name of the association, none whereof 
shall be used for expense of management. The account of the 
funds collected and disbursed for each division shall be kept 
separate, and the funds of one division shall not be liable for losses 
occurring in another. 

A peculiarity of these by-laws is that no mention is made of a 
first division from first to last, and yet it appears from the testi- 
mony of Mr. Barbour, who acted as secretary of the corporation, 
that there was a first division, which was an endowment division, 
in which the pericds of payment matured from fifteen to thirty 
years, while in the second division, he testified, they matured in 
from fifteen to twenty-four years. He also testified that there were 
only about one hundred life policies, or those belonging to the third 
division, issued, and that the corporation commenced to issue life 
policies about the first of January, 181. 

As stated in the bill, and admitted in the answer, the legislature, 
at its session in 1883, passed an act requiring all corporations 
vrganized under the law above cited to be licensed by the insur- 
ance commissioner, who should issue to such corporation, complying 
with section 1 of the act, a certificate of authority to do business in 
this state, and prescribing a penalty for any corporation, officer, 
agent, or employe doing business contrary to or in violation uf the 
provisions of the act. In the summer of 1883 the defendant corpo- 
ration applied to the commissioner of insurance for a license, and 
it was refused, on the ground that the endowment certificates issued 
by said association were not within the scope of the law under 
which said association was organized; and thereupon the corpora- 
tion, its officers and agents, ceased entirely from admitting new 
members to the assuciation, and ceased to act as an insurance com- 
pany in taking or transacting new business looking to a continua- 
tion of corporate business. The point is made in the answer, and 
we are asked to decide, that the action of the insurance commis- 
sioner in refusing a license upon the ground he did was erroneous. 
We do not think, however, that we are called upon in this suit to 
pass upon that question. The trustees and officers of the corpora- 
tion, as well as all the members thereof, so far as appears, have 
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acquiesced in the decision, and have acted upon it as correct and 
conclusive upon the right of the corporation to transact new busi- 
ness, at least in this state. A new corporation has been formed 
under the same name, by those active in the management of defend- 
ant corporation, which has obtained a license to transact business, 
and into which many of the members of the defendant corporation 
have entered at the request of those having the management of the 
affairs of defendant corporation. According to the testimony of 
Mr. Barbour, who is the secretary of the new as well as of the old 
corporation, the old members who have canceled their certificates 
in the old corporation and entered the new amount to nearly one- 
half of the membership which the old corporation contained at the 
time it ceased to do business, in round numbers amounting to 
nearly 1,000 persons. 

Ifthe members of the old corporation are to be held liable to 
assessment for the purpose of paying death losses, the effect of this 
large number of cancellations upon the amount a beneficiary would 
receive is apparent, and tends to the destruction of the object of 
the corporation as a means of mutnal protection and relief of its 
members, and their widows or orphans, heirs and devisees. It also 
appears from the testimony of Mr. Barbour that the corporation 
stopped issuing policies from the time a license was refused. 

We have here, then, the case of a corporation which circumstan- 
ces have rendered it impossible to continue to carry on its business 
successfully, or to attain the object for which it was formed. It 
has a large fund in its hands which cannot be applied nor used to 
carry out the original intent for which it was accumulated, and it 
would appear to be the obvious duty of the managing agents, 
under the circumstances, to wind up the affairs of the concern 
voluntarily, under the statute; and, ifthey neglect to do so, any 
one interested in the fund may seek relief in a court of equity to 
obtain a distribution among the members to whom it belonss. 
Owing to the peculiar character of corporations of this kind, the 
question is by no means free from difficulty. It has no shares of 
stock to represent the respective rights of the holders thereof. 
Membership therein is personal, and liable to frequent changes. 
The legal life of the corporation is limited to thirty years. The 
legislature, therefore, must have contemplated that a time would 
arrive when the affairs of these mutual benefit associations should 
terminate, and their affairs be wound up. Their funds on hand 
would necessarily have to be distributed, and who, in that event, 
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would be the distributees? No assessments to pay death losses 
could be made after the expiration of thirty years, any more than 
new members could be admitted after thattime. It is obvious that 
each living member at all times stands upon an equality with others 
in their respective classes. The right of anew member to receive 
the benefits flowing from that relation does not depend upon the 
length of time he has been a member, nor how much money he has 
paid into the common fund. The contract of each with the corpora- 
tion is like that of every other, and it must necessarily follow that, 
upon a final dissolution, each member of the corporation at that 
time would share equally in the fund belonging to the class or 
division to which he belonged. 

I think the same principles must be applied when aZcorporation 
ceases to do business, because of some impediment in the way of 
further continuing it with success, as was the case here. Whether 
the impediment was real or otherwise, it was acquiesced in by the 
corporation, and no suggestion is made that there is either a proba- 
bility or a possibility that it can ever resume business, or conduct 
it with success. It suspended busimess in the summer of 1883, and 
has made no attempt since to carry out the object for which it was 
formed, and, under all the circumstances, it may be considered as 
established that it has no longer any “moral or legal capacity to 
resume business.” The doctrine is clearly established that courts 
of equity Lave no jurisdiction, unless it be conferred by statute, to 
decree a dissolution of a corporation by forfeiture of its franchise, 
either at the suit of an individual or the state. But this suit is not 
instituted for the purpose of forfeiting the franchise of the corpora- 
tion. Its existence is recognized, but facts are set forth showing an 
actual or threatened misapplication of its funds, and also a virtual 
surrender of its franchise of admitting new members. Although a 
court of equity may not decree a dissolution of the corporation, 
yet, in virtue of its general jurisdiction over trusts, and to afford 
remedies in cases where courts of law are inadequate to grant relief, 
it has jurisdiction to grant relief against a corporation upon the same 
terms it might against an individual under similar circumstances. 

Thus, it was said by Lord Romilly, master of the rolls, in Cramer 
vs. Bird (L. R., 6 Eq., 143): “ Iam of opinion that there cannot be 
a plainer equity than this: that where the functions of a corpora- 
tion have ceased, the managers of that corporation are bound to 
account for all moneys belonging to the corporation, and, when 
such moneys are improperly retained, this court will make a decree, 
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in order that they may be divided among the various members.” 
He also held “that the acts of parliament relating to railway com- 
panies, and affording remedies in particular cases, were not intended 
to supersede the principles of equity, but only to assist the court, 
by giving additional powers, to enable persons to enforce equities 
arising from the number of shareholders, and from the rules of 
equity which theretofore had made it impossible for persons in such 
cases ever to get a decree.” See, also, In re Suburban Hotel Co., 
L. R., 2 Ch. 737, 748, 750; Marr vs. Bank of West Tennessce, 4 
Cold., 484. 

In the case of Bradt vs. Benedict (17 N. Y., 93, 96), Mr. Justice 
Selden, in commenting upon the statute of that state authorizing 
proceedings against corporations in equity, from which our stutute 
on the same object was adopted originally, said: “It is plainly 
cumulative, as it adds a rule by which circumstances are made 
equivalent to a surrender, which before had no such effect. The 
limitation which it contains is not upon any common-law rule, but 
upon that which the statute itself introduces.” 

In Slee vs. Bloom (19 Johns., 456), which was an action by a credi- 
tor against stockholders to enforce a personal liability under the 
statute, making them liable for all debts due and owing by the 
company at the time of its dissolution, it was held by the court for 
the correction of errors that the corporation was dissolved, within 
the meaning and intent of the act, by non-election of trustees, and 
non-user of franchises, for a length of time, and a sale by the sheriff 
of allits property, real and personal, in execution; and Chief Jus- 
tice Spencer, who delivered the prevailing opinion, regarded the 
acts done and suffered as equivalent to a direct surrender of the 
charter. Upon principle, as well as upon authority, I think that, 
when a corporation is virtually dead, although its term of existence 
limited by law has not expired, and it has property or assets, which 
cannot be used in carrying out the purposes of the corporation, 
remaining in the hands of the corporation, this court has jurisdic- 
tion to distribute such property and assets among its members upon 
such a basis as shall be just and equitable. 

The testimony shows that there is about $50,000, the exact sum 
not given, which the trustees of this corporation have on hand; and 
while in their answer they deny that it is the purpose and intention 
of the trustees and officers of said association to turn over or ap- 
propriate to themselves, or to the new association, any portion of 
the endowment fund, or of any other fund belonging to the old 
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association; and while they assert that they only consider them- 
selves authorized to pay the same in discharging the obligations for 
which the same had been collected; and allege that no part of said 
funds had been in any way diverted from the purposes for which 
the same had been collected,—yet they admit of sending out the 
circulars hereinbefore mentioned, and that nearly one-half of the 
members had availed themselves of the offer made in said circular, 
and bad insured in the new company, and accepted a cancellation 
of their certificates of membership in the old association; and the 
proofs show that the trustees have appropriated from nine to ten 
thousand dollars of the funds of the old association, and paid the 
same to the new association for reinsurance. 

These facts show the necessity for the interposition of a court of 
equity to prevent a further misapplication of the funds of the old 
association, and to decree un equitable distribution thereof. Other- 
wise, what is to become of this large accumulation of money now in 
the hands of the trustees? The new association is not entitled to 
it. The trustees have no right to appropriate it. It cannot be 
used in carrying out the purposes for which it was created. There 
is no equity in applying it to the payment of death losses in full, as 
they occur, for, aside from there being no contract to that effect, 
it would, in the natural course of events, be exhausted long before 
membership in the association would be terminated by death, and 
the surviving members would receive nothing. It appears from the 
testimony that, at the time license to do business was refused, there 
were about 2,200 members, and that, while the association has not 
since that time admitted any new members, the board of trustees 
have assessed members for death losses, and have considered those 
who have failed to pay such assessments as having forfeited their 
membership. Assessing members for the payment of death losses, 
which occurred after the refusal to license, is as much doing busi- 
ness as admitting new members, and was as such prohibited by 
law. My opinion is that no assessments could legally be made by 
the board of trustees for the purpose of paying losses which 
occurred after license to .do business was refused. 

The inhibition of the statute extended to the exercise of corpo- 
rate functions in Michigan. Its proceedings as a corporation were 
arrested, and, as no steps were taken by it to obtain the right to do 
business any longer, but on the contrary it abandoned the field, the 
proceedings to close up its affairs should date from that time. The 
members were entitled to their distributive share of the moneys on 
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hand from that time. If losses occurred prior to that time, the 
beneficiaries are entitled to precedence and payment of their poli- 
cies in full from the fund. If members have died since, their rep- 
resentatives are entitled to the distributive share of such members. 
As no separate funds were kept of the different divisions, no account 
will be taken thereof in making distribution. The expenses of 
closing up the affairs in this suit will, together with the costs of this 
litigation, be payable out of the fund, and the balance distributed 
pro rata among the members at the time the license was refused. 
An account will be taken to ascertain the persons entitled, the 
amount of funds on hand at the time license was refused, and the 
pro rata due to each member. 

The decree of the court below is affirmed, without costs, and the 
vause remanded for further proceedings in accordance with this 
opinion. The other justices concurred. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION, 


JOHN L. DOUGLASS, Appel’ant, 
US. 
MERCHANTS’ INS. CO., or New Yorn, Respondent.* 


A by-law of the company provided that the officers should hold their offices 
during the pleasure of the directors and until a successor was appointed, 
and should not be removed without a concurrence of a majority of the 
directors. The plaintiff, an officer, had been employed for a number of 
years at a stipulated annual salary, which had been increased from time 
to time, and was discharged before the expiration of the fiscal year. 

Held, That he was chargeable with a knowledge of the by-law, and in the 
absence of any special contract indicating an intention to abridge the 
right of removal, the power to remove at any time must be deemed to 
have been reserved by the contract, and there could be no recovery of 
salary for the unexpired portion of the year. 


Appeal from judgment of the general term of the supreme 
court in the first judicial department, affirming judgment in favor 
of the defendant. 


* Decision rendered, February 25, 1890. 
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Wa. W. Banaer, for Appellant. 
Francis Lynpe Stetson, for Responden/. 
Brab ey, J. 

The plaintiff on or about the first day of January, 1857, went 
into the service of the defendant as secretary, at the yearly salary 
of fifteen hundred dollars, his salary, from time to time changed, 
was on the first of January, 1884, increased to $4,500 a year. He 
continued as such secretary in the service of the defendant at that 
annual salary until January 19, 1885, when he was by the board of 
directors of the defendant removed from the office of secretary. 
He, having been paid up to February first, brought this action to 
recover as damages a sum equal to the salary for the residue, or 
eleven months, of the then current year. This claim is for the al- 
leged reason that he was in the defendant’s service from year to 
year; and that the defendant could not, without liability to him for 
damages, discharge him from its service until the end of any year 
upon which he had entered in such service. When a party enters 
into service of another at a stipulated annual compensation or sal- 
ary and continues beyond a year, the presumption is that he does 
so on the same terms: Huntington vs. Claflin, 38 N. Y., 182; Vail 
vs. Jersey Little Falls Co., 32 Barb., 564; Rauch vs. Albright, 36 
Penn. St., 367; Tatterson vs. Suffolk Mfg. Co., 106 Mass., 56. 
There is no evidence that the original hiring was for a year other 
than in the fact that the plaintiffs salary was annual. The plaintiff 
for his evidence in that respect relied solely upon the admission in 
the defendant’s answer. By the answer it is alleged that a by-law 
of the defendant, known to the plaintiff, was part of the contract of 
employment under which he went into and continued in its service. 
This by-law was adopted and went into effect in 1850, and provided 
that “the president, vice-president, secretary, surveyor, and clerks 
shall respectively hold their offices during the pleasure of the board 
of directors, and until the appointment of a successor either perma- 
nent or pro tem, and no officer or clerk shall be removed without 
a concurrence of a majority of the whole board of directors.” A 
new edition of the by-laws, including this one, was printed and 
issued in 1861, under the direction of a committee in a book in 
which appeared the name of the plaintiff as secretary. The plaint- 
iff had or was chargeable with knowledge of this by-law, and it 
may be assumed that it constituted part of the contract of his em- 
ployment under which he served as secretary of the defendant. 
And the main question is whether the defendant had the right in 
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the manner mentioned in the by-law, without cause, to terminate 
the plaintiff's service as secretary before the end of the current 
year, and not subject itself to liability to him for damages as for 
breach of contract. It is urged on the part of the plaintiff that he 
was in service under a contract for a year, and that the by-law was 
not in the way of making such a contract effectual ; and when 
made, the pleasure of removal could be exercised to take effect 
only at the expiration of the year. 

In Soldiers’ Home vs. Shaffer (63 IIl., 243), cited in support of 
that proposition, the plaintiff's charter provided that the trustees 
might remove any officer or employe if the interests of the institu- 
tion required the removal. The plaintiff there was by special con- 
tract hired for a year, and the court held that a corporation loses 
its general power of removal contained in its charter if it makes a 
special contract. It may be observed that inthe case cited the 
power of removal was not unqualified or to be exercised at pleas- 
ure. And in Martine vs. Commerce Fire Ins. Co. (15 J. & S., 520), 
it was held that the by-laws of the defendant providing that offi- 
cers, clerks, etc., should be elected during the pleasure of the board, 
did not deny to the defendant the power by special contract to 
overcome it or set it aside. 

It may be assumed for the purposes of the question that this is 
within the power of the board which creates the by-laws, and that 
when it appears that a special contract is made by such board, in 
terms which indicate an intent of the parties to exclude from it 
the operation of the by-laws having relation to the right of termin- 
ating service, such contract of employment may not be subject to 
it. The employment of the plaintiff does not come within that 
proposition. He went into the defendant’s service upwards of 
twenty-eight years before the time of his removal. There does 
not appear to have been any special contract as to term of service. 
The compensation was designated as a yearly salary, which the 
plaintiffin his complaint alleges was payable in monthly or quarterly 
installments. This would indicate that his service for a year was 
contemplated, and the terms would presumptively be the same 
each subsequent year except so far as modified by the parties, and 
without some reserved right of termination it may be assumed that 
his service was not terminable without cause until the end of any 
current year: Williams vs. Byrne, 7 Adol. & Ellis, 177. 

But here was no special contract which indicated any purpose to 
abridge the right of removal at pleasure given by the by-law, 





1890.] Douglass vs. Merchants Ins. Co. 368 


which entered into the contract of employment, and subject to 
which the plaintiff went into and continued in the defendant’s serv- 
ice until this reserved power was exercised. Nor is it seen that 
this right of removal was qualified in respect to the time of its ex- 
ercise. Our attention is called to but very little judicial authority 
upon this question. In Hunter vs. Sun Mut. Ins. Co. (26 La. Ann’l, 
13), the plaintiff was employed by the defendant for one year from 
in February, 1869, which he served, and on the expiration of that 
term he was employed by the defendant for another year. He was 
discharged in April of the second year without cause, and brought 
his action to recover damages for alleged breach of the contract. 
There was a by-law of the defendant, in terms, giving the right to 
remove its officers at pleasure. It was there held that the officer 
so employed was presumed to have known of the existence of the 
by-law, that it was part of the contract, and the law governing their 
rights in that respect, and “ therefore the plaintiff knew the preca- 
rious tenure of his position,” and was not entitled to recover. 

In Smith vs. Buffalo Street R. R. Co. (35 Hun., 204), the question 
as to the right to discharge an employe within the term arose 
upon a provision in the contract that the employer might discharge 
him “at any time.” It was held that the right to discharge him 
was unqualified. In the present case the power of removal at any 
time must be deemed to have been reserved in the contract of em- 
ployment. And it seems to have been properly exercised. It was 
done at a meeting of the board of directors by concurrence of a 
majority of the whole board, and a secretary pro tem was then ap- 
pointed, aud he was made permanent secretary on the tenth of the 
following month. No question was made on the trial as to the reg- 
ularity of the meeting of the board at which the removal was made. 
Nor does there appear in the record any support for the contention 
that it was not a meeting at which the removal may have been ac- 
complished. The judgment should be affirmed. All concur. 





Report of Decisions. 


SUPREME COURT OF MISSOURI. 


PARKS 
vs. 
HARTFORD FIRE INS. CO.* 


The Texas constitution, declaring invalid liens except for purchase money or 
improvements on homesteads, will not prevent recovery of insurance 
money by the assignees of such liens and accompanying policy given as 
security for notes. 


A policy provision that it shall be subject to the three-fourths value clause, 
standing alone and unexplained, will not be judicially determined to 
mean that in case of loss the property shall not be valued at more than 
three-fourths its actual value in determining the liability. 

A policy provision that the total contributing insurance should be determined 
‘“‘without reference to the solvency or liability of other insurers” will 
not inelude other contracts of supposed insurance which never acquired 
any validity, such as a policy secured under the mistake that a policy 
for which it was substituted had been canceled. 


Nosie & Orrick, for Appellant. 
Connincuam & Exxiot and FE. B. Apams, for Respondents. 


Barciay, J. 

This is an action upon a policy of fire insurance issued May 12, 
1884, by defendant, at Texarkana, Tex., to M. V. Flippin, insuring 
the latter in the sum of $3,000, for one year, against loss by fire on 
a three-story building occupied by him there. The policy per- 
mitted $17,500 total concurrent insurance, “subject to the three- 
fourths value clause,” and made the “loss, if any, payable to Meyer 
& Aronson, or order, of St. Louis, as their interest may appear.” 
It will not be necessary to state the pleadings at length. The facts 
disclosed at the trial are mostly undisputed. Those which have a 
material bearing on the errors assigned on the present appeal will 
be noted. When the policy sued on was issued, Flippin occupied 
part of the insured building as a place of business, but his home 
was elsewhere in the town. He was the head of a family, and a 


* Decision rendered, February 10, 1890. 
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citizen of Texas. Before he took the policy he conveyed the build- 
ing and lot on which it stood to Meyer & Aronson for $25,000, due 
them by him; and on the same day Meyer & Aronson reconveyed 
the property to Flippin for the same recited consideration, 
evidenced by promissory notes of the latter, which were made a 
vendor's lien on the property by recitals in them and in the deed. 
When Meyer & Aronson received the policy now in suit, they 
indorsed and delivered it for value, along with Flippin’s notes, to 
the Mechanics’ Bank, to whose rights plaintiffs are successors. 
Some three months before the loss which led to this litigation, 
Flippin, with his family, moved into the south half of the insured 
building. He occupied it as his homestead until the fire, February 
21, 1885. Shortly before that date defendant’s agent at Texarkana 
took steps towards terminating the risk on its part (as the policy 
permitted), but before that object had been accomplished the fire 
intervened. Itis not claimed by defendant that the policy had 
then ceased to be operative. After those steps to cancel it had 
been initiated, defendant’s agent told Flippin that the insurances 
(including this one) had all been canceled. Thereupon the latter 
applied to the East Texas Fire Insurance Company for $5,000 
insurance on the property in question, representing it as unin- 
sured, and received from that company a policy for $2,500 only. 
This supposed insurance has been denied by the latter company, 
and payment refused, on the ground of that alleged misrepresenta- 
tion. The cause was tried by judge Thayer, who found for plaint- 
iffs in the sum of $2,522.40, predicated on a valuation of the 
destroyed property at $8,000. It will not be essential to set forth 
the instructions in full, in view of the conclusions reached upon the 
material points of the controversy. The controlling facts are prac- 
tically conceded. The finding for less than the face of the policy 
was based on a clause in it to the effect that “in no case shall the 
claim be for a greater sum than the actual damage to or cash value 
of the property at the time of the fire, nor shall the assured be 
entitled to recover of this company any greater proportion of the 
loss or damage than the amount hereby insured bears to the whole 
sum insured on said property, whether such other insurance be by 
specific or by general or floating policies, and without reference to 
the solvency or the liability of the other insurers.” In estimating 
the total amount of concurrent insurance, the trial court excluded 
the policy in the East Texas Fire Insurance Company already 
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moationed, which left the total contributing insurance $12,500. 
The laws of Texas were introduced in evidence at the trial. 

One of the main objections to plaintiffs’ right of recovery 
rests on the terms of the constitution of that state relating to 
homestead, viz.: Article 16, § 50:— 

The homestead of a family shalf be, and is hereby, protected from forced 
sale for the payment of all debts, except for the purchase money thereof, or a 
part of such purchase money, the taxes due thereon, or for work and material 
used in constructing improvements thereon, and in this last case only when 
the work and material are contracted for in writing, with the consent of the 
wife, given in the same manner as is required in making a sale and convey- 
ance of the homestead ; nor shall the owner, if a married man, sell the home- 
stead without the consent of the wife, given in such manner as may be pre- 
scribed by law. No mortgage, trust-deed, or other lien on the homestead +hall 
ever be valid, except for the purchase money thereof, or improvements made 
thereon, as hereinbefore provided, whether such mortgage or trust-deed or 
other lien shall have been created by the husband alone, or together with 
his wife; and all pretended sales of the homestead, involving any condition 
of defeasance, shall be void. 

Section 51:— 

The homestead, not in a town or city, shall consist of not more than two 
hundred acres of land, which may be in one or more parcels, with the im- 
provements thereon. The homestead in a city, town, or village shall consist 
of lot or lots, not to exceed in value $5,000 at the time of their designation 
as the homestead, without reference to the value of any improvements thereon: 
provided, that the same shall be used for the purposes of a home, or as a 
place to exercise the calling or business of the head of a family: provided, 
also, that any temporary renting of the homestead shall not change the 
character of the same, when no other homestead has been acquired, 

Defendant appealed from the finding and judgment against it, 
after the usual motions and exceptions. 

1. Defendant asserts that the transaction (in which the notes 
held by plaintifis were given) between Flippin and the firm of 
Meyer & Aronson amounted, in effect, to affixing a mortgage charge 
to the homestead of the former, and, as such, should be regarded 
as illegal and void under the constitution and laws of Texas. It is 
enough on this point to say that, giving full force to the facts 
alleged by defendant, and assuming, for the moment, that effect 
may be given here to the Iexas homestead laws, the transaction 
would be, at worst, merely voidable, not void absolutely and at all 
events. Until set aside, at the instance of sume one entitled to 
question it, no stranger (such as defendant here) to the homestead 
right can successfully impeach it. So far as concerns the imme- 
diate parties to the transaction, and all before the court in 
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this action, the notes will be considered as valid, and the security 
for their payment as voidable only, but, until avoided, attaching to 
such interest or estate mm the realty in question as Flippin’s con- 
veyance transferred. The exact extent of that interest or estate we 
need not attempt to define. It is involved in some obscurity, 
despite the able rulings of the courts in Texas on the subject of 
homesteads. But this, at least, is certain: that Flippin’s deed (by 
way of security for the notes) would be effective, in several contin- 
gencies, to pass some sort of substantial interest in the insured 
property itself, under the decisions in that state: Jordan vs. God- 
man, 19 Tex., 273; Sears vs. Sears, 45 Tex., 557; Irion vs. Mills, 41 
Tex., 310; Reece vs. Renfro, 68 Tex., 192; McElroy vs. McGoffin, 
68 Tex., 208. This it would do, even if the transaction in question 
be treated as creating, in substance, a mortgage, as defendant 
claims. But the actual form, which the security for the notes took 
from the written instruments between Flippin and Meyer & Arcn- 
son, was that of securing a vendor’s lien for the purchase money as 
represented by the notes. If that be regarded as the real nature 
of the transaction, plaintiffs’ case would be much stronger under 
the laws of Texas and rulings there interpreting them: Const. 
Tex., art 16, § 50: Burford vs. Rosenfield, 37 Tex., 42; Lee vs. 
Welborne, 71 Tex., 500; Berry vs. Boggess, 62 Tex., 239. Looking 
at the matter in either aspect, the plaintiffs had such an insurable 
interest in the property as would support a recovery on the facts 
here exhibited, and the policy was properly transferred to them 
according to its terms. A mortgagee has an insurable interest in 
the property covered by the mortgage lien, at least to the limit of 
the indebtedness secured, as has likewise a vendor to the extent of 
his lien for unpaid purchase money. So it becomes unnecessary to 
the decision of this case to determine whether plaintiffs would have 
a standing in this action by reason of their interest (as assignees of 
the policy and notes) in the contract of insurance, as distinguished 
from an insurable interest in the property itself. 

2. The policy before us recites that it is “subject to the three- 
fourths value clause.” That language appears in the written portion 
of the instrument. No other part of it enlarges that phrase into 
any sort of intelligible agreement that can be dealt with by a court. 
It stands alone and unexplained. No attempt is made in this action 
to reform the agreement, upon principles applicable to mutual mis- 
take, so that it should include a stipulation on the subject alluded 
to; but defendant seeks to give to the phrase itself, “subject to the 


— 
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three-fourths value clause,” the force of an agreement that, in event 
of a total loss, the property should not be valued at a sum greater 
than three-fourths of the actual value, in ascertaining the amount 
to be paid for total insurance. This cannot be done. The language 
used cannot fairly be expanded by construction to embrace that 
meaning, in the present state of the pleadings and evidence. 

3. The action of the trial court excluding the policy in the East 
Texas Fire Insurance Company from consideration in estimating 
the total concurrent insurance was abundantly supported by the 
evidence. The kind of insurance contemplated by the policy in 
suit, referring to the clause for the apportionment of the loss, is 
valid insurance, or such as has, at least, original validity. The 
policy in the East Texas Company was not of that sort. It was 
obtained under the mistaken impression that the policy sued on 
here and others had been canceled, and the insured so represented. 
This was sufficient to avoid that policy from the beginning, and 
that company’s refusal to pay it appears just, on the facts shown. 
The words in this policy, “without reference to the solvency or 
liability of other insurers,” cannot fairly and reasonably be said to 
include contracts of supposed insurance which, for any sufficient 
cause, fail ever to become operative. Those words refer to valid 
insurances which, though in force at the time of the loss, may not 
constitute legal liabilities because of some breach of the terms of 
the policies or otherwise. The judgment is affirmed, with the 
concurrence of all the members of the court. 





1890. | St. Paul F. & M. Ins. Co. vs. Neidecken. 


SUPREME COURT OF DAKOTA. 


ST. PAUL F. & M. INS. CO., 
4 


Us, , 


NEIDECKEN.* ) 


An answer in the application that the title was that of ‘‘ homestead,” was not 
a representation that the applicant had the title in fee, especially where 
the company knew that the title was in the government. 


The provision in a policy that in case of misrepresentation or concealment it 
shall be void, simply means that the underwriters will no longer be bound 
by the contract if they so elect. 


Conditions thus avoiding a policy at the election of the company are no de- 
fense to a suit on a premium note, it cannot be claimed that the policy 
was void ab initio and the note therefore without consideration. 


Held, That the insured, never having offered to return the policy for cancella- 
tion, or re demanded a return of premium, could not plead its 
rescission as a defense in a suit on the premium note. 


C. E. Josuin, for Appellant. 
S. L. Guasrety, for Respondent. 
AIKENs, J. 

This is an action upon a promissory note given by the respondent 
to the appellant for the premium of a policy of insurance. The 
respondent defended, alleging, among other things, that the note 
was given for a policy of insurance void ab initio by reason of 
material misrepresentations contained in the written application 
therefor, and therefore without consideration. It is admitted that 
the representations contained in the application which were false 
are material, and would, if pleaded by the company, avoid any 
claim for loss under this policy. They relate to the ownership or 
title to the real estate and encumbrance upon personal property, and 
are such as are usually contained in like instruments. The respond- 
ent eliminates from the case all defenses except this one, and con- 
fidently relies upon section 4,167 of the Compiled Laws (section 
1,543, Civil Code) as sustaining his theory. The learned judges in 
the court below found with the respondent upon this proposition, 
and gave judgment for him. The section above cited reads as 
follows: “A person insured is entitled to a return of the premium 


* Decision rendered, October 10, 1849. / = mass 
VOL. XTX.—24. 
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when the contract is voidable on account of the fraud or misrepre- 
sentation of the insurer, or on account of facts of the existence of 
which the insured was ignorant, without his fault, or when, by any 
default of the insured other than actual fraud, the insurer never 
incurred any liability under the policy.” The court below found, 
as a conclusion of fact, that there was no misrepresentation inten- 
tionally made on the part of the defendant as to the encumbrance 
on the personal property, and also that the fact of the title being 
in the government was known to the plaintiff. 

As to the latter finding, we do not consider that there was any 
misrepresentation. The question and answer as to the title was as 
follows: “(7) What title has the applicant to these premises? 
Homestead.” In a well-considered case in New York (Merrill vs. 
Insurance Co., 73 N. Y, 452), the court held that where a like 
question was answered, “ Deed,” it did not amount to a representa- 
tion that the applicant had the absolute title in fee to the premises. 
We think the same rule would apply to this case; and certainly so, 
where the court below found that the plaintiff knew, at the time 
the insurance was effected, of the real condition of the title. 

As to the representation concerning encumbrance upon the per- 
sonal property, it might, as a defense, if pleaded in an action to 
recover for a loss under the policy, avoid liability; but it is equally 
true that, in the absence of such a defense, the policy-holder would 
be entitled tu recover. The policy is voidable only at the option 
of the insurer. The conditions contained in the policy regarding 
representations and warranties contained in the application are 
solely intended for the benetit of the insurer, and, like any other 
benefit or advantage, may be disregarded or waived. One of the 
early and best-considered cases upon the subject of waiver by 
insurance companies of such conditions or warranties is Viele vs. 
Insurance Co., 26 Iowa, 9. 

Respondent contends, in his brief, that the following clause in 
the policy rendered it absolutely void to such an extent that it 
ceased to have a legal existence, viz.: “If the assured shall make 
any false or erroneous representations or concealment material to 
the risk, * * * then, and in every such case, this policy shall be 
null and void.” Justice Beck, speaking for the court, in Viele vs. 
Insurance Co., supra, at page 51, says: ‘‘Unsound conclusions in 
the argument of defendant’s counsel result from an improper 
understanding of the expression, ‘shall be void,’ used in the condi- 
tion above quoted from the policy. It is insisted that the instru- 
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ment, by force of these words, upon the increase of the risk, became 
absolutely null and void. The phrases and words used to convey 
the idea are, ipso facto ‘void,’ ‘ dead,’ ‘extinct,’ ‘defunct,’ ‘of no 
effect,’ etc..—meaning thereby that the instrument has no force or 
effect, in the sense of those terms, when applied to instruments void in 
law: as the deeds of parties having no legal capacity tv contract, or 
contracts against public policy, etc. But the term ‘ void,’ as used in 
the policy, has no such meaning. It simply means that the under- 
writers, upon the violation of his covenant by the assured, shalj 
cease to be bound by their covenants in the policy; and this is in 
accordance with the true definition of the word and its common 
use in like connections. The policy does not cease to have a legal 
existence. It is the only competent evidence of the contract it 
embodies; and, in truth, is not void, except so far that the under- 
writers are no longer bound thereby. Neither will they be dis- 
charged therefrom unless they plead the fact that the insured failed 
to perform his covenants contained in the policy. Their silence 
would waive the default of the opposite party.” Again, on page 
52: “The partyin default cannot defeatthe contract. The party 
for whose benefit the conditions are introduced may waive the for- 
feiture. It follows, therefore, that the instrument is forfeited at the 
option of the innocent party; and if he waives the forfeiture, the 
contract stands asif no breach had occurred.” The views held 
by the Iowa Supreme Court are supported by a long list of highly 
respectable authorities cited in the able opinion from which the 
foregoing quotations are borrowed. 

Again, in this case the record is silent as to any rescission, or 
attempt at rescission on the part of the defendant; and, as it is in 
its nature an affirmative plea in avoidance, it must be presumed that 
there was none. The policy contained this condition, which is 
reasonable, viz.: “(4) This company may, at any time, cancel this 
policy, returning the unexpired premium pro rata. The assured 
may at any time have this policy canceled by paying all premiums 
due therefor, at customary short rates, for the time the policy has 
been issued.” Surely the defendant would have no right to avoid 
the payment of earned premiums upon such a plea, never having 
demanded a return of the premiums or offered to return the policy. 

It is the opinion of the court that the court below erred in ren- 
dering judgment for the defendant, and the same is reversed, 
and a new trial ordered. All the justices concur, except Rose, J. 
not sitting. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF SOUTH CAROLINA. 


PELZER MANUFACTURING COMPANY 
vs. 


ST. PAUL FIRE AND MARINE INS. CO. ws) 
SAVANNAH FIRE AND MARINE INS. CO.* 


Warehousemen took out warehouse policies in their own names, which they 
assigned to the plaintiffs, owners of the goods lost. Held, that the latter 
might sue in their own name and recover. 


Where insurance companies are not accustomed to discriminate in rates with 
right of subrogation or without it, failure by the insured to mention the 
release of a neighboring railroad from liability for fires caused by its en- 
gines was not the concealment of a material fact in a verbal application. 


Statement of Facts by Editor Insurance Law Journal. 


Cotton was insured by warehousemen in their own name under a 
form of policy containing the special clause “their own, or held by 
them in trust, or on commission, or on joint account with others, or 
sold, but not delivered, contained in” their warehcuse. The polli- 
cies were assigned by the warehousemen to the owners, and suit 
was brought by the latter. Payment was refused on the ground 
that the warehousemen had no insurable interest and insured as 
their own without disclosing the fact that the plaintiff was owner; 
also that the insurers had been deprived of subrogation by the 
terms of a lease made by the railroad company charged with respon- 
sibility for the fire, with the warehousemen, by which the former was 
released from liability for damages from fire caused by its loccmo- 
tives, which fact was not disclosed to the insurers. 


By THe Covrt. 
The jury, having found a verdict for the plaintiff in each of 
these cases, the defendants now move for a new trial in each case 


* Decision rendered, March 7 1890. 
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on exceptions to the charge of the presiding judge to the jury. 
The circuit judge, at the request of the trial judge, sat at the hear- 
ing, and unites in the decision upon these motions. 

The first exception renews a motion made at the trial to dismiss 
the complaint on the ground that it does not contain facts consti- 
tuting a cause of action. The policies sued on were taken out in 
the name of Cely & Bro., warehousemen, in the usual form of ware- 
house policies. Plaintiff sues as assignee of Cely & Bro. They 
could have sued in their own names, and on proper proof could 
have recovered the entire amount of his loss: 93 U. S., 527; Home 
Ins. Co. vs. Baltimore Warehouse Co. And so can their assignee, 
especially as this company was the owner of the cotton burned. 

The second exception is to the admission in evidence of a letter 
by plaintiff to the defendants, offering to subrogate the defendants 
to any rights it may have against the railroad company, whose lo- 
comotive is supposed to have caused the fire. It is chgrged that 
this testimony is immaterial and irrelevant. The complaint, in one 
of its allegations, stated that this offer had been made. The de- 
fendants did not avail themselves of the code provision author- 
izing them to move to strike it out as immaterial and irrelevant. 
(Code S. C., section 181.) They filed a general denial to this, as 
to the other allegations of the complaint. This put plaintiff on 
proof. Whether the defendants intended to treat the proof as im- 
material did not appear until it was put in. They cannot now 
complain that it was admitted. 

The most serious eXception is to so much of the charge as re- 
lated to the silence of Cely & Brother respecting the covenant in 
the lease with the Greenville & Columbia Railroad Company, re- 
leasing that company from any liability for fire caused by their 
locomotives on their right of way. Whether the fact that Cely & 
Brother had released the railroad company from all claims for 
damages caused by its engines was a material fact or not was sub- 
mitted to the jury in the instructions of the court, which are ex- 
cepted to, and the method by which the jury could ascertain such 
materiality was pointed out to it. The jury was told that if the in- 
sur ince companies in this territory made no difference in rate with 
rigit of subrogation or without it, or if they found from the evi- 
dence there was neither usage or custom showing the materiality 
of the right of subrogation among insurance companies in their 
acceptance or refusal of risks, then they might find that the non- 
mention of such a fact, when the insurance was on verbal applica- 
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tion, was not a concealment or omission of a material fact, which 
would invalidate the policy. 

If the fact had been stated, the jury found it would have made no 
difference in the risk; that neither party, insured or insurers, had 
ever treated in this section of the country such matters as material. 
This being the case, it did not enter or become a part of the con- 
tract of insurance. The presiding judge was not in error: Tate vs. 
Heyslop, 15 Q. B. Division, 377; Phorix Insurance Company vs. 
Transp. Co., 117 U. S., 313. The motion is dismissed. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


CHARLOTTE M. SMITH, Respondent. 
vs. 


AGRICULTURAL INS. CO., or Watertown, 
N. Y., Appellant.* 


To the question of the agent whether the place was encumbered for $1,000, 
the insured replied ‘ yes, for over $2,000.” 

Held, That this was not notice to the agent who filled the application, or the 
company, that it was encumbered for over $5,000, and was materially false. 


eld 1a e misrepresentation was material, and where the application 
Held, That th srepresentation wa aterial, and wh tk lication 
was a warranty the policy was avoided, 


The policy stipulated that if the real or personal property or any part of it 
was encumbered, it must be so represented in the application or the entire 
policy and every part of it should be void. 


Held, That the misrepresentation as to encumbrance of the real estate vitiated 
the policy also as to personal property. 


Appeal from a judgment of the General Term of the Fifth Judicial 
Department, affirming a judgment entered on a verdict. 

Since September 3, 1877, Elton M. Smith has owned a farm of 
fifty acres in the town of Galen, in this state, upon which there 
is a farm-house and outbuildings. The defendant insured one of 
the barns for $600, and its contents for $500, against any damage, 
not exceeding the sums specified, that should be caused by fire 
between October 6, 1881, and October 6, 1884. 


* Decision rendered, February 25, 1890. 
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On the first day of April, 1882, the barn and its contents were 
destroyed by fire, and this action was brought on the policy by the 
assignee of the insured to recover the damages, which are alleged 
to be $600 by the loss of the barn, and $359.15 by the loss of the 
contents, total $959.15. 

The jury found for the plaintiff on the issue submitted, and 
assessed the damages at the amount claimed, and added $129.85 for 
interest, making the total amount of the verdict $1,089. 


DeL. Srow, for Plaintiff, Respondent. 
A. H. Sawysr, for Defendant, Appellant. 


Fouett, Ch. J. 

This action was defended on the ground, among others, that the 
following conditions in the policy were violated by the insured. 

(1) “If the property, either real or personal, or any part thereof, 
shall be encumbered by mortgage, judgment, or otherwise, it must 
be so represented to the company in the application, otherwise this 
entire policy and every part thereof shall be void.” (Fol. 352). 

(2) “This policy of insurance is based upon a written application 
on file in the company’s office, purporting to he signed by the ap- 
plicant or by his authority, and all statements contained therein, 
are warranties on the part of the assured.” (Fol. 350). 

The application on which the policy was issued was signed by 
the duly authorized agent of the insured and contains this question 
and answer: “Q. How much is the real estate encumbered? A. 
$1,000.” (Folio 403). 

When the policy was issued, and when the loss occurred, there 
were five mortgages on the fifty acres, the principal sums of which 
aggregated $4,411.14, with arrears of interest amounting to more 
than $600, so that the premises were encumbered for upwards of 
$5,000, and, in addition, there was a mortgage upon six acres adjoin- 
ing the fifty acres, of $500, with interest from July 1, 1877. 

Since 1880, Elton M. Smith, the insured, has not resided in this 
state, and Elijah Smith, his father, has occupied the property and 
acted as the agent of his son in respect to this insurance. Since 
some time before the date of the policy Abram Weed has been an 
agent of the defendant, with powers defined by the following clause 
in the application: ‘The powers of the agents of this company 
are limited to receiving proposals for insurance and collecting pre- 
miums, and giving the assent of the company to assignments of 
the policies.” (Folio 404). The oral negotiations, which resulted 
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in the execution and delivery of the application on which the policy 
was issued, were conducted by Elijah Smith in behalf of the insured, 
aud Abram Weed in behalf of the defendant. Elijah Smith testi- 
fied: “Q. What was said (between you and Weed) on the subject 
of encumbrances? A. He asked if there was a $1,000 encumbrance, 
and I told him there was over $2,000 encumbrance on it. Q. Did 
you tell him there was $1,000 encumbrance on it? A. No sir, the 
application was not read to me and I did not read it. That repre- 
sentation that there was only $1,000 encumbrance was not true; I 
signed it not knowing that that was there.” (Folio 74, 76.) 

Abram Weed testified that Elijah Smith stated that the place 
was encumbered for $1,000 and that he did not say it was encum- 
bered for over $2,000. (Folios 128, 130.) 

The court instructed the jury that if Elijah Smith stated to Abram 
Weed that the place was encumbered for $1,000, the plaintiff could 
not recover; but if Smith told Weed the place was encumbered for 
$2,000 that the discrepancy between such statement and the amount 
of the encumbrances was not a defence to the action. To this 
instruction the defendant excepted, and asked the court to instruct 
the jury that if they found that Smith stated to Weed that the 
property was encumbered for over $2,000 the plaintiff could not 
recover, which was refused and an exception taken. (Folios 230, 
236.) This question was also raised by a motion to nonsuit. (Folios 
171, 206.) 

The most favorable view which can be taken by the court for the 
plaintiff is to consider the case as though the questicn and answer 
testified to by Smith had been inserted in the application, instead 
of the question and answer appearing therein. 

Assuming, then, that the conversation between the agent of the 
contracting parties about encumbrances was precisely as testified 
to by the insured’s agent, there was a material misrepresentation in 
respect to the amount of the liens. The answer that the place was 
encumbered “ for over $2,000” to the question “is there a $1,000 
encumbrance on it” did not, actually, or approximately, disclose 
the the fact inquired about. The answer, “over $2,000” cannot, 
by any fair construction, be held to be notice to the defendant, or 
its agent, that the place was then encumbered for over $5,000; In 
Hayward vs. N. E. M. Fire Ins. Co. (10 Cush., 444), the question 
was “Is the property encumbered; if so, how much? A. About 
$3,000.” The property was encumbered for $4,000. The trial court 
held that this misstatement did not avoid the policy; but on appeal 
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the judgment was reversed; the court saying: “It seems to us 
quite too clear to admit of a doubt, that the answer given by the 
plaintiff in his application to the inquiry respecting encumbrances 
was materially false. Making all due allowances for the loose man- 
ner in which such documents are often prepared, and giving the 
plaintiff the full benefit of the word ‘about’ as qualifying and 
limiting his answer, it cannot in any view be deemed to be sub- 
stantially true. To hold so wide a deviation from the fact to be im- 
material would be to defeat the very purpose which the questions 
and answers in the application were intended to accomplish, and 
render them but a vain and idle ceremony. We are, therefore, of 
the opinion that the representation, as to the amount of the encum- 
brance upon the property, was a material one, which the plaintiff 
was bound to make substantially true, and that, having failed to do 
so, he cannot recover upon his policy:” In Brown vs. Peoples M. 
Ins. Co. (11 Cush., 280), the application contained the following 
question and answer: “Q. State whether or not encumbered, to 
whom and to what amount. A. Mortgage for about $4,000 to Gen- 
eral C. T. James.” The property was mortgaged to James for $3,- 
600 and to one Perkins for $1,100. The answer was held to be a 
material misstatement which avoided the policy: In Abbott vs. 
Shawmut M. Fire Ins. Co. (3 Allen 213), it was stated in the appli- 
cation that the insured property was mortgaged for $6,600, but it 
was, in fact, mortgaged for $6,684. It was held that this misstate- 
ment avoided the policy: In Falis vs. Conway M. Fire Ins. Co. (7 
Allen, 46), the application contained this question and answer: “Q. 
Is it encumbered by mortgage or otherwise; if so, for what sum ? 
A. Yes, $1,000 with other property.” It was, in fact mortgaged 
for $1,400. This was held a material misstatement, rendering the 
pelicy void: In Jacobs vs. Eagle M. Fire Ins. Co. (7 Allen, 132), 
the application contained the following question and answer: ‘“Q. 
State whether encumbered, to whom and what amount. A. There 
ure two mortgages, $2,700 in all. First, of $1,150; second mortgage 
$1,550.” The principal sums of the two murtgages were correctly 
stated, but there was $300 accrued interest upon the first mortgage. 
This was held to be a material misrepresentation, which avoided 
the policy: In Sentell vs. Oswego Co. Fire Ins. Co. (16 Hun., 516), it 
was held that mortgaging the insured property for $1,200, instead of 
for $1,000 as permitted by the contract of insurance, avoided the 
policy. 





378 Report of Decisions. { Ap» il, 


It is urged by the respondent that this contract of insurance is 
severable. That the insurance on the barn should be deemed one 
contract, the insurance on its contents another contract, and that a 
misstatement in respect to the amount for which the realty was 
encumbered does not invalidate the insurance on the personalty, 
and that defendant, having asked the court to rule that no part of 
the loss could be recovered, asked for too much in the instruction 
prayed for and in its motion for a nonsuit, and that the exceptions 
to these rulings are unavailable. Under forms of policies quite dif- 
ferent from the one in the case at bar, insuring specitic amounts on 
separate items of property, contracts have been held severable. 
The following cases illustrate the rule: Merrill vs. Agricultural 
Ins. Co., 73 N. Y., 452; Herrman vs. Adriatic Fire Ins. Co., 85 id., 
162; Schuster vs. Dutchess Co. Ins. Co., 102 id., 260; Holmes vs. 
Drew, 16 Hun., 491; Sunderland vs. Adtna Ins. Co., 18 id., 522; 
Dacey vs. Agricultural Ins. Co., 21 id., 83; Woodward vs. Republic 
Fire Ins. Co., 32 id., 365; Baldwin vs. Hartford Ins. Co., 60 N. H., 422. 

It is expressly stipulated in this policy that if either the real or 
personal property, or any part of it, be encumbered it must be so 
represented to the company in the application, otherwise the entire 
policy and every part of it shall be void. 

This policy is quite different in its legal effect from those con- 
sidered in the cases cited, it not being expressly provided in those 
policies, as in this, that a misrepresentation of the situation of one 
of the subjects insured should invalidate the insurance on all other 
property covered by the policy. 

Regarding the application amended so as to conform to the tes- 
timony produced by the plaintiff, and then construing the applica- 
tion and policy together, as the parties have stipulated that we 
must, there was a breach by the insured of the terms of the con- 
tract of insurance, which defeats the plaintiff’s claim to recover. 

The judgment should be reversed and a new trial granted with 
costs to abide the event. 

All concur, except Brown J., dissenting, and Bradley and Haight, 
J. J., not sitting.” 
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UNITED S?ATES CLRCUIT COURT. 
DISTRICT OF ARKANSAS. 


MARINE INS. CO. 
vs. 


ST. LOUIS, IRON MOUNTAIN AND acy 
RAILWAY COMPANY.* 


Where a railroad agrees with a compress company to transport to the com- 
pany all cotton received at sheds provided for that purpose, and permits 
cotton to be received beyond its ability to transport, until it accumulates 
in the station and thestreet adjoining, and endangers property, it is liable 
for loss by fire resulting therefrom, and where the amount of such loss 
_ been paid to the owner by the insurer, the latter is subrogated to the 
claim. 


Statement of Facts by Editor Insurance Law Journal. 


Under a contract between the Union Compress Company and de- 
fendant, the latter agreed to receive all cotton delivered by the 
owners at the cotton sheds of the compress company in Little Rock 
and transfer the same to the compress of the company some two 
miles distant, the cotton to be reloaded on the cars after compres- 
sion and carried to its destination. The railroad gave bills of 
lading for all cotton received at the sheds to the places consigned, 
with the privilege of compressing it. During several weeks cotton 
was suffered to accumulate at the sheds until it was piled nearly 
across the adjoining street which was not much used. The cotton 
was fired in the street and the contents of the sheds were burned, 
including cotton belonging to Douglas & Co. and the Howell Cot- 
ton Co. The further facts sufficiently appear in the charge. 


U. M. & G. B. Ross, G. H. Sanpers, and E. W. Kimpatt, for Plaintiff. 
J. M. Moore and Dongs & Jounson, for Defendant. 
* Charge delivered, February 13, 1890. 
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Charge by Ca.pwe 1, J. 

The complaint charges that the defendant and the Union Com- 
press Company, by an agreement between themselves and by a 
general course of business, made the cotton sheds of the compress 
company at the foot of Main Street a receiving station for cotton to 
be sent from this city by any one to the compress of said Union 
Compress Company in Argenta for compression, and that defendant 
should transport all cotton thus received, and that the defendant 
failed to transport the cotton thus received promptly, but suffered 
it to accumulate at said cotton sheds, and in Main Street, a public 
highway of the city, until it became a public nuisance, and was set 
on fire in Main Street, and that by reason of said fire the cotton 
insured by it, mentioned in the complaint, was destroyed. The 
agreement mentioned in the complaint between the Union Com- 
press Company and the defendant is admitted in the answer, and it 
is also admitted that the cotton did accumulate in said cotton sheds, 
and at the foot of Main Street, and in said street, and that it was 
fired in said street; but the defendant alleges that it is not respon- 
sible for the loss of the cotton mentioned in the complaint, because, 
owing to an unexpected demand on it for cars for the transporta- 
tion of freight inthe months of September, October, and November, 
1887, it could not furnish the means for transportation of the cot- 
ton received at the said cotton sheds promptly according to its 
agreement. The court now instructs you that by said agreement 
it was the duty of the said defendant to transport the cotton thus 
received at said cotton sheds for shipment promptly to Argenta, 
and that if defendant failed to do so, and by reason of the con- 
tinued reception of cotton at said sheds, and the continued giving 
of bills of lading therefor, as often as demanded by shippers there- 
for, down to the day of the fire, cotton was suffered to accumulate 
at said sheds, and on Main Street, until it endangered the property 
of others in the immediate vicinity, and that mentioned in the com- 
plaint then said defendant was guilty of aiding in the creation and 
maintenance of a public nuisance, and is liable for the loss men- 
tioned in the complaint, and its defense that it was hindered from 
transporting said cotton from the foot of Main Street by reason of 
an unexpected pressure of business is not sustained bythe evidence. 

2. The defendant has pleaded further that it is not liable for the 
injury complained of in this cause, because Douglass & Company 
and Howell Cotton Company by their own negligence contributed 
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to said loss of said cotton; but the court instructs you that there 
is no evidence to sustain this defense. 

3. If the jury find that the defendant was guilty of aiding in 
erecting, maintaining, or continuing said nuisance as aforesaid, and 
that the cotton mentioned in said complaint was destroyed by rea- 
son thereof, and the jury find that at the time of its loss it was in- 
sured against fire by the plaintiffs, and that plaintiffs have since 
that time and before the bringing of this suit paid the amount of 
said loss to the insurer, that being the full value cf the cotton, the 
jury will find for the plaintiffs, and will assess their damages at the 
sums thus paid by them, with interest at the rate of 6 per centum 
per annum from the date of said payment until the present time. 

4. The defendant has pleaded that the policies of insurance 
mentioned in the complaint were void because the plaintiffs had not 
complied with the laws of this state; upon the evidence this defense 
is not sustained, and on that issue the jury will find for the plaintiff. 


COURT OF APPEALS OF NEW YORK. 


THOMAS J. O'BRIEN 
US. 
HOME BENEFIT SOCIETY or New Yorx.* 


Where the insured gave honest answers to the questions in the application, 
and the authorized agent who filled it inserted false answers, the com- 
pany is responsible. 

Where the company fails to make an assessment as it agrees to do in the cer- 
tificate and by-laws, an action at law can be maintained for damages re- 
sulting from such failure. ; 


The measure of such damages is the sum which according to the evidence an 
assessment would have produced for him, and is a question for the jury. 


Statement of Facts bu Editor of Insurance Law Journal. 


The answers in the application represented the insured as in 
good health, free from sickness, that he had never had certain enu- 
merated diseases, including rheumatism, and had had no medical 
attendant. As a matter of fact he had suffered for some years from 





* Opinion filed Nov. 26, 1889, 
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rheumatism from which he died, and had been attended by phy- 
sicians therefor. The further facts sufficiently appear in the opinion. 


Cuares Buanpy, for Appellant. 

E. Countryman, for Respondent. 

Ear, J. 

The application for membership taken by the defendant’s agent 
from O’Brien was signed by his mark. He did not read, and was 
not able to read it, and it was not read to him, and there was evi- 
dence upon the trial that he gave correct answers to all the questions 
contained in the application, but that his answers were incorrectly 
wiitten therein by the agent, without his knowledge or consent. 
There was. also evidence given on the part of the defendant that the 
answers of O’Brien to the questions put to him were correctly 
written just as he gave them, and the trial judge submitted to the 
jury this evidence on both sides. He charged them that if O’Brien 
did not truly answer the questions the plaintiff could not recover ; 
but that if he answered them truly, and the agent of the defendant 
did not write them in the application as they were given, the de- 
fendant was responsible for the mistake or fraud of its agent, and 
that in that event the untrue answers would furnish no defense to 
the action. The jury having found a verdict for the plaintitf, we 
must assume that upon sufficient evidence they found that O’Brien 
gave true and honest answers to the questions put to him and that 
the untrue answers contained in the application were therein in- 
serted by the agent of the defendant by fraud or mistake. That 
upon such facts the defendant has failed to sustain its defense of 
breach of warranty, and fraud is abundantly established by the 
authorities in this state: Gratton vs. Metropolitan Life Ins. Co. of 
New York, 80 N. Y., 281; S. C., 92 id., 274; Miller vs. Phoenix Life 
Ins. Co., 107 id., 292; Bennett vs. Agricultural Ins. Co., of Water- 
town, 106 N. Y., 243. These authorities hold that where the in- 
sured gives true answers to the questions put to him as the basis of 
insurance, and an authorized agent of the insurance company in- 
serts in the application false answers, the company and not the 
insured is responsible for the falsity, and that their falsity is no 
defense to an action upon the policy. 

There is no doubt that the complaint in this action sets forth an 
action at law to recover a money demand. The defendant contends 
that if the plaintiff is entitled to maintain any action, it is only an 
action in equity to compel it to make and collect an assessment for 
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the payment of plaintiffs claim, and that therefore the complaint 
should have been dismissed. By its certificate and the conditions 
annexed thereto, and under its by-laws, the defendant agreed to do 
something, and that was to make an assessment upon its members 
for a death claim and to pay the proceeds not exceeding the stipu- 
lated amount. 

It is undoubtedly true that a suit in equity could have been main- 
tained upon the facts of this case to compel the defendant to make 
and collect an assessment and to pay to the plaintiff the proceeds 
thereof. Such a suit, however, would have required complicated 
and tedious proceedings, and the plaintiff was not obliged to resort 
to it. When the defendant refused to make an assessment it 
violated its contract and became liable to the plaintiff for the dam- 
ages caused by such violation; and such damages, like all damages 
for breaches of cortracts, can be recovered by an action at law. So 
it has been held in many analogous cases: Peck vs. Equitable Acci- 
dent Ass’n, 52 Hun, 255; Freeman vs. National Benefit Society, 42 
Hun, 252; Cumming vs. Mayor of Brooklyn, 11 Paige, 596,602; Ful- 
mer vs. Union Mutual Ass’n, 12 N. Y. State Rep., 347; Fitzgerald 
vs. Equitable Reserve Fund Ass’n, 24 N. Y. State Rep., 593; Lueder’s 
Executors vs. Hartford Life, etc., Ins. Co., 12 Fed. Rep., 465; Earn- 
shaw vs. Sun Mut. Aid Society, 68 Md., 465; Jackson vs. Northwest- 
ern, etc., Society, 73 Wis., 507; Burland vs. Mutual Benefit Ass’n, 
47 Mich., 424; Taylor vs. Temperance Ass’n, 94 Mo., 35; Kansas 
Protective Union vs. Whitt, 36 Kan., 760; Life Ass’n vs. Lemke, 40 
Kan., 142; Mut. Aid Ass’n vs. Riddle, 91 Ind., 84. 

Our attention is called by the learned counsel for the defendant 
to certain cases which uphold his contention. But those cited above 
we think stand upon the reason. 

While upon the trial it was claimed on behalf of the defendant 
that this was an action at law, and that such an action could not be 
maintained against it, no claim was there made that the facts stated 
in the complaint were not sufficient for the maintenance of an action 
at law if such an action was maintainable. The complaint is open 
to some criticism; but its alleged defects worked no harm to the 
defendant, and its objections to it came too late here. 


The plaintiff was therefore entitled to recover something, amd 
what was the measure of his damages? Just what he lost by the de- 
fendant’s breach of its contract. He was entitled to have an assess- 
ment made and collected and the proceeds thereof paid to him. 
What was the contract worth to him and what would the assessment 
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have produced for him? 1t was incumbent upon the plaintiff to 
give evidence which would enable the jury to answer these questions. 

As the assessment was not made it was impossible for the plaint- 
iff to show accurately or precisely what such an assessment would 
have produced. He was bound to give such evidence as the nature 
of the case permitted bearing upon the matter of damages, and 
legitimately tending to prove their amount. We have carefully read 
the evidence, and we think there was sufficient to justify the verdict 
of the jury. 

These views dispose of the most material exceptions bearing 
upon the general merits of the case taken at the trial. There were, 
however, many exceptions taken on behalf of the defendant, both 
to the reception and exclusion of evidence having relation to the 
question of damages, which are also complained of. We have care- 
fully scrutinized these exceptions and we do not believe that they 
point out any material error to the prejudice of the defendant. Our 
conclusion, therefore, is that the judgment should be affirmed with 
costs. All concur. 





